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CHAPTER 1. JUSTICE AS FAIRNESS

In this introductory chapter I sketch some of the main ideas of the theory
of justice I wish to develop. The exposition is informal and intended to
prepare the way for the more detailed arguments that follow. Unavoidably
there is some overlap between this and later discussions. I begin by
describing the role of justice in social cooperation and with a brief ac-
count of the primary subject of justice, the basic structure of society. I
then present the main idea of justice as fairness, a theory of justice that
generalizes and carries to a higher level of abstraction the traditional
conception of the social contract. The compact of society is replaced by
an initial situation that incorporates certain procedural constraints on
arguments designed to lead to an original agreement on principles of
justice. I also take up, for purposes of clarification and contrast, the
classical utilitarian and intuitionist conceptions of justice and consider
some of the differences between these views and justice as fairness. My
guiding aim is to work out a theory of justice that is a viable alternative to
these doctrines which have long dominated our philosophical tradition.

1. THE ROLE OF JUSTICE

Justice is the first virtue of social institutions, as truth is of systems of
thought. A theory however elegant and economical must be rejected or
revised if it is untrue; likewise laws and institutions no matter how effi-
cient and well-arranged must be reformed or abolished if they are unjust.
Each person possesses an inviolability founded on justice that even the
welfare of society as a whole cannot override. For this reason justice
denies that the loss of freedom for some is made right by a greater good
shared by others. It does not allow that the sacrifices imposed on a few
are outweighed by the larger sum of advantages enjoyed by many. There-
fore in a just society the liberties of equal citizenship are taken as settled;



Justice as Fairness

the rights secured by justice are not subject to political bargaining or to
the calculus of social interests. The only thing that permits us to acqui-
esce in an erroneous theory is the lack of a better one; analogously, an
injustice is tolerable only when it is necessary to avoid an even greater
injustice. Being first virtues of human activities, truth and justice are
uncompromising.

These propositions seem to express our intuitive conviction of the
primacy of justice. No doubt they are expressed too strongly. In any event
I wish to inquire whether these contentions or others similar to them are
sound, and if so how they can be accounted for. To this end it is necessary
to work out a theory of justice in the light of which these assertions can
be interpreted and assessed. I shall begin by considering the role of the
principles of justice. Let us assume, to fix ideas, that a society is a more
or less self-sufficient association of persons who in their relations to one
another recognize certain rules of conduct as binding and who for the
most part act in accordance with them. Suppose further that these rules
specify a system of cooperation designed to advance the good of those
taking part in it. Then, although a society is a cooperative venture for
mutual advantage, it is typically marked by a conflict as well as by an
identity of interests. There is an identity of interests since social coopera-
tion makes possible a better life for all than any would have if each were
to live solely by his own efforts. There is a conflict of interests since
persons are not indifferent as to how the greater benefits produced by
their collaboration are distributed, for in order to pursue their ends they
each prefer a larger to a lesser share. A set of principles is required for
choosing among the various social arrangements which determine this
division of advantages and for underwriting an agreement on the proper
distributive shares. These principles are the principles of social justice:
they provide a way of assigning rights and duties in the basic institutions
of society and they define the appropriate distribution of the benefits and
burdens of social cooperation.

Now let us say that a society is well-ordered when it is not only
designed to advance the good of its members but when it is also effec-
tively regulated by a public conception of justice. That is, it is a society in
which (1) everyone accepts and knows that the others accept the same
principles of justice, and (2) the basic social institutions generally satisfy
and are generally known to satisfy these principles. In this case while
men may put forth excessive demands on one another, they nevertheless
acknowledge a common point of view from which their claims may be
adjudicated. If men’s inclination to self-interest makes their vigilance
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1. The Role of Justice

against one another necessary, their public sense of justice makes their
secure association together possible. Among individuals with disparate
aims and purposes a shared conception of justice establishes the bonds of
civic friendship; the general desire for justice limits the pursuit of other
ends. One may think of a public conception of justice as constituting the
fundamental charter of a well-ordered human association.

Existing societies are of course seldom well-ordered in this sense, for
what is just and unjust is usually in dispute. Men disagree about which
principles should define the basic terms of their association. Yet we may
still say, despite this disagreement, that they each have a conception of
justice. That is, they understand the need for, and they are prepared to
affirm, a characteristic set of principles for assigning basic rights and
duties and for determining what they take to be the proper distribution of
the benefits and burdens of social cooperation. Thus it seems natural to
think of the concept of justice as distinct from the various conceptions of
justice and as being specified by the role which these different sets of
principles, these different conceptions, have in common.' Those who hold
different conceptions of justice can, then, still agree that institutions are
just when no arbitrary distinctions are made between persons in the
assigning of basic rights and duties and when the rules determine a proper
balance between competing claims to the advantages of social life. Men
can agree to this description of just institutions since the notions of an
arbitrary distinction and of a proper balance, which are included in the
concept of justice, are left open for each to interpret according to the
principles of justice that he accepts. These principles single out which
similarities and differences among persons are relevant in determining
rights and duties and they specify which division of advantages is appro-
priate. Clearly this distinction between the concept and the various con-
ceptions of justice settles no important questions. It simply helps to
identify the role of the principles of social justice.

Some measure of agreement in conceptions of justice is, however, not
the only prerequisite for a viable human community. There are other
fundamental social problems, in particular those of coordination, effici-
ency, and stability. Thus the plans of individuals need to be fitted together
so that their activities are compatible with one another and they can all be
carried through without anyone’s legitimate expectations being severely
disappointed. Moreover, the execution of these plans should lead to the

1. Here I follow H. L. A. Hart, The Concept of Law (Oxford, The Clarendon Press, 1961), pp. 155-
159.
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achievement of social ends in ways that are efficient and consistent with
justice. And finally, the scheme of social cooperation must be stable: it
must be more or less regularly complied with and its basic rules willingly
acted upon; and when infractions occur, stabilizing forces should exist
that prevent further violations and tend to restore the arrangement. Now it
is evident that these three problems are connected with that of justice.
In the absence of a certain measure of agreement on what is just and
unjust, it is clearly more difficult for individuals to coordinate their plans
efficiently in order to insure that mutually beneficial arrangements are
maintained. Distrust and resentment corrode the ties of civility, and suspi-
cion and hostility tempt men to act in ways they would otherwise avoid.
So while the distinctive role of conceptions of justice is to specify basic
rights and duties and to determine the appropriate distributive shares, the
way in which a conception does this is bound to affect the problems of
efficiency, coordination, and stability. We cannot, in general, assess a
conception of justice by its distributive role alone, however useful this
role may be in identifying the concept of justice. We must take into
account its wider connections; for even though justice has a certain prior-
ity, being the most important virtue of institutions, it is still true that,
other things equal, one conception of justice is preferable to another when
its broader consequences are more desirable.

2. THE SUBJECT OF JUSTICE

Many different kinds of things are said to be just and unjust: not only
laws, institutions, and social systems, but also particular actions of many
kinds, including decisions, judgments, and imputations. We also call the
attitudes and dispositions of persons, and persons themselves, just and
unjust. Our topic, however, is that of social justice. For us the primary
subject of justice is the basic structure of society, or more exactly, the way
in which the major social institutions distribute fundamental rights and
duties and determine the division of advantages from social cooperation.
By major institutions I understand the political constitution and the prin-
cipal economic and social arrangements. Thus the legal protection of
freedom of thought and liberty of conscience, competitive markets, pri-
vate property in the means of production, and the monogamous family
are examples of major social institutions. Taken together as one scheme,
the major institutions define men’s rights and duties and influence their
life prospects, what they can expect to be and how well they can hope to
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do. The basic structure is the primary subject of justice because its effects
are so profound and present from the start. The intuitive notion here is
that this structure contains various social positions and that men born into
different positions have different expectations of life determined, in part,
by the political system as well as by economic and social circumstances.
In this way the institutions of society favor certain starting places over
others. These are especially deep inequalities. Not only are they perva-
sive, but they affect men’s initial chances in life; yet they cannot possibly
be justified by an appeal to the notions of merit or desert. It is these
inequalities, presumably inevitable in the basic structure of any society, to
which the principles of social justice must in the first instance apply.
These principles, then, regulate the choice of a political constitution and
the main elements of the economic and social system. The justice of a
social scheme depends essentially on how fundamental rights and duties
are assigned and on the economic opportunities and social conditions in
the various sectors of society.

The scope of our inquiry is limited in two ways. First of all, I am
concerned with a special case of the problem of justice. I shall not con-
sider the justice of institutions and social practices generally, nor except
in passing the justice of the law of nations and of relations between
states (§58). Therefore, if one supposes that the concept of justice applies
whenever there is an allotment of something rationally regarded as advan-
tageous or disadvantageous, then we are interested in only one instance of
its application. There is no reason to suppose ahead of time that the
principles satisfactory for the basic structure hold for all cases. These
principles may not work for the rules and practices of private associations
or for those of less comprehensive social groups. They may be irrelevant
for the various informal conventions and customs of everyday life; they
may not elucidate the justice, or perhaps better, the fairness of voluntary
cooperative arrangements or procedures for making contractual agree-
ments. The conditions for the law of nations may require different princi-
ples arrived at in a somewhat different way. I shall be satisfied if it is
possible to formulate a reasonable conception of justice for the basic
structure of society conceived for the time being as a closed system
isolated from other societies. The significance of this special case is
obvious and needs no explanation. It is natural to conjecture that once we
have a sound theory for this case, the remaining problems of justice will
prove more tractable in the light of it. With suitable modifications such a
theory should provide the key for some of these other questions.

The other limitation on our discussion is that for the most part I
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persons are thought to be just insofar as they have, as one of the perma-
nent elements of their character, a steady and effective desire to act justly.
Aristotle’s definition clearly presupposes, however, an account of what
properly belongs to a person and of what is due to him. Now such
entitlements are, I believe, very often derived from social institutions and
the legitimate expectations to which they give rise. There is no reason to
think that Aristotle would disagree with this, and certainly he has a
conception of social justice to account for these claims. The definition I
adopt is designed to apply directly to the most important case, the justice
of the basic structure. There is no conflict with the traditional notion.

3. THE MAIN IDEA OF THE THEORY OF JUSTICE

My aim is to present a conception of justice which generalizes and carries
to a higher level of abstraction the familiar theory of the social contract as
found, say, in Locke, Rousseau, and Kant.* In order to do this we are not
to think of the original contract as one to enter a particular society or to
set up a particular form of government. Rather, the guiding idea is that the
principles of justice for the basic structure of society are the object of the
original agreement. They are the principles that free and rational persons
concerned to further their own interests would accept in an initial position
of equality as defining the fundamental terms of their association. These
principles are to regulate all further agreements; they specify the kinds of
social cooperation that can be entered into and the forms of government
that can be established. This way of regarding the principles of justice I
shall call justice as fairness.

Thus we are to imagine that those who engage in social cooperation
choose together, in one joint act, the principles which are to assign basic
rights and duties and to determine the division of social benefits. Men are
to decide in advance how they are to regulate their claims against one
another and what is to be the foundation charter of their society. Just as
each person must decide by rational reflection what constitutes his good,

4. As the text suggests, I shall regard Locke's Second Treatise of Government, Rousseau’s The
Social Contract, and Kant’s ethical works beginning with The Foundations of the Metaphysics of
Morals as definitive of the contract tradition. For all of its greatness, Hobbes’s Leviathan raises
special problems. A general historical survey is provided by J. W. Gough, The Social Contract, 2nd
ed. (Oxford, The Clarendon Press, 1957), and Otto Gierke, Natural Law and the Theory of Society,
trans. with an introduction by Ernest Barker (Cambridge, The University Press, 1934). A presentation
of the contract view as primarily an ethical theory is to be found in G. R. Grice, The Grounds of
Moral Judgment (Cambridge, The University Press, 1967). See also §19, note 30.
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that is, the system of ends which it is rational for him to pursue, so a
group of persons must decide once and for all what is to count among
them as just and unjust. The choice which rational men would make in
this hypothetical situation of equal liberty, assuming for the present that
this choice problem has a solution, determines the principles of justice.
In justice as fairness the original position of equality corresponds to
the state of nature in the traditional theory of the social contract. This
original position is not, of course, thought of as an actual historical state
of affairs, much less as a primitive condition of culture. It is understood
as a purely hypothetical situation characterized so as to lead to a certain
conception of justice.” Among the essential features of this situation is
that no one knows his place in society, his class position or social status,
nor does any one know his fortune in the distribution of natural assets and
abilities, his intelligence, strength, and the like. I shall even assume that
the parties do not know their conceptions of the good or their special
psychological propensities. The principles of justice are chosen behind a
veil of ignorance. This ensures that no one is advantaged or disadvan-
taged in the choice of principles by the outcome of natural chance or the
contingency of social circumstances. Since all are similarly situated and
no one is able to design principles to favor his particular condition, the
principles of justice are the result of a fair agreement or bargain. For
given the circumstances of the original position, the symmetry of every-
one’s relations to each other, this initial situation is fair between individu-
als as moral persons, that is, as rational beings with their own ends and
capable, I shall assume, of a sense of justice. The original position is, one
might say, the appropriate initial status quo, and thus the fundamental
agreements reached in it are fair. This explains the propriety of the name
“justice as fairness™: it conveys the idea that the principles of justice are
agreed to in an initial situation that is fair. The name does not mean that
the concepts of justice and fairness are the same, any more than the
phrase “poetry as metaphor” means that the concepts of poetry and meta-
phor are the same.
Justice as fairness begins, as I have said, with one of the most general
of all choices which persons might make together, namely, with the
5. Kant is clear that the original agreement is hypothetical. See The Metaphysics of Morals, pt. 1
(Rechtslehre), especially §§47, 52; and pt. II of the essay “Concerning the Common Saying: This
May Be True in Theory but It Does Not Apply in Practice,” in Kant’s Political Writings, ed. Hans
Reiss and trans. by H. B. Nisbet (Cambridge, The University Press, 1970), pp. 73-87. See Georges
Vlachos, La Pensée politique de Kant (Paris, Presses Universitaires de France, 1962), pp. 326-335;

and J. G. Murphy, Kant: The Philosophy of Right (London, Macmillan, 1970), pp. 109-112, 133-
136, for a further discussion,
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choice of the first principles of a conception of justice which is to regulate
all subsequent criticism and reform of institutions. Then, having chosen a
conception of justice, we can suppose that they are to choose a constitu-
tion and a legislature to enact laws, and so on, all in accordance with the
principles of justice initially agreed upon. Our social situation is just if it
is such that by this sequence of hypothetical agreements we would have
contracted into the general system of rules which defines it. Moreover,
assuming that the original position does determine a set of principles (that
is, that a particular conception of justice would be chosen), it will then be
true that whenever social institutions satisfy these principles those en-
gaged in them can say to one another that they are cooperating on terms
to which they would agree if they were free and equal persons whose
relations with respect to one another were fair. They could all view their
arrangements as meeting the stipulations which they would acknowledge
in an initial situation that embodies widely accepted and reasonable con-
straints on the choice of principles. The general recognition of this fact
would provide the basis for a public acceptance of the corresponding
principles of justice. No society can, of course, be a scheme of coopera-
tion which men enter voluntarily in a literal sense; each person finds
himself placed at birth in some particular position in some particular
society, and the nature of this position materially affects his life pros-
pects. Yet a society satisfying the principles of justice as fairness comes
as close as a society can to being a voluntary scheme, for it meets the
principles which free and equal persons would assent to under circum-
stances that are fair. In this sense its members are autonomous and the
obligations they recognize self-imposed.

One feature of justice as fairness is to think of the parties in the initial
situation as rational and mutually disinterested. This does not mean that
the parties are egoists, that is, individuals with only certain kinds of
interests, say in wealth, prestige, and domination. But they are conceived
as not taking an interest in one another’s interests. They are to presume
that even their spiritual aims may be opposed, in the way that the aims of
those of different religions may be opposed. Moreover, the concept of
rationality must be interpreted as far as possible in the narrow sense,
standard in economic theory, of taking the most effective means to given
ends. I shall modify this concept to some extent, as explained later (§25),
but one must try to avoid introducing into it any controversial ethical
elements. The initial situation must be characterized by stipulations that
are widely accepted.

In working out the conception of justice as fairness one main task

12



3. The Main Idea of the Theory

clearly is to determine which principles of justice would be chosen in the
original position. To do this we must describe this situation in some detail
and formulate with care the problem of choice which it presents. These
matters I shall take up in the immediately succeeding chapters. It may be
observed, however, that once the principles of justice are thought of as
arising from an original agreement in a situation of equality, it is an open
question whether the principle of utility would be acknowledged. Off-
hand it hardly seems likely that persons who view themselves as equals,
entitled to press their claims upon one another, would agree to a principle
which may require lesser life prospects for some simply for the sake of a
greater sum of advantages enjoyed by others. Since each desires to pro-
tect his interests, his capacity to advance his conception of the good, no
one has a reason to acquiesce in an enduring loss for himself in order to
bring about a greater net balance of satisfaction. In the absence of strong
and lasting benevolent impulses, a rational man would not accept a basic
structure merely because it maximized the algebraic sum of advantages
irrespective of its permanent effects on his own basic rights and interests.
Thus it seems that the principle of utility is incompatible with the concep-
tion of social cooperation among equals for mutual advantage. It appears
to be inconsistent with the idea of reciprocity implicit in the notion of a
well-ordered society. Or, at any rate, so I shall argue.

I shall maintain instead that the persons in the initial situation would
choose two rather different principles: the first requires equality in the
assignment of basic rights and duties, while the second holds that social
and economic inequalities, for example inequalities of wealth and author-
ity, are just only if they result in compensating benefits for everyone, and
in particular for the least advantaged members of society. These princi-
ples rule out justifying institutions on the grounds that the hardships of
some are offset by a greater good in the aggregate. It may be expedient
but it is not just that some should have less in order that others may
prosper. But there is no injustice in the greater benefits earned by a few
provided that the situation of persons not so fortunate is thereby im-
proved. The intuitive idea is that since everyone’s well-being depends
upon a scheme of cooperation without which no one could have a satis-
factory life, the division of advantages should be such as to draw forth the
willing cooperation of everyone taking part in it, including those less well
situated. The two principles mentioned seem to be a fair basis on which
those better endowed, or more fortunate in their social position, neither of
which we can be said to deserve, could expect the willing cooperation of
others when some workable scheme is a necessary condition of the wel-

13
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fare of all.® Once we decide to look for a conception of justice that
prevents the use of the accidents of natural endowment and the contin-
gencies of social circumstance as counters in a quest for political and
economic advantage, we are led to these principles. They express the
result of leaving aside those aspects of the soc1a1 world that seem arbi-
trary from a moral point of view.

The problem of the choice of principles, however, is extremely dif-
ficult. I do not expect the answer I shall suggest to be convincing to
everyone. It is, therefore, worth noting from the outset that justice as
fairness, like other contract views, consists of two parts: (1) an interpreta-
tion of the initial situation and of the problem of choice posed there, and
(2) a set of principles which, it is argued, would be agreed to. One may
accept the first part of the theory (or some variant thereof), but not the
other, and conversely. The concept of the initial contractual situation may
seem reasonable although the particular principles proposed are rejected.
To be sure, I want to maintain that the most appropriate conception of this
situation does lead to principles of justice contrary to utilitarianism and
perfectionism, and therefore that the contract doctrine provides an alter-
native to these views. Still, one may dispute this contention even though
one grants that the contractarian method is a useful way of studying
ethical theories and of setting forth their underlying assumptions.

Justice as fairness is an example of what I have called a contract
theory. Now there may be an objection to the term “contract” and related
expressions, but I think it will serve reasonably well. Many words have
misleading connotations which at first are likely to confuse. The terms
“utility” and “utilitarianism” are surely no exception. They too have un-
fortunate suggestions which hostile critics have been willing to exploit;
yet they are clear enough for those prepared to study utilitarian doctrine.
The same should be true of the term “contract” applied to moral theories.
As 1 have mentioned, to understand it one has to keep in mind that it
implies a certain level of abstraction. In particular, the content of the
relevant agreement is not to enter a given society or to adopt a given form
of government, but to accept certain moral principles. Moreover, the un-
dertakings referred to are purely hypothetical: a contract view holds that
certain principles would be accepted in a well-defined initial situation.

The merit of the contract terminology is that it conveys the idea that
principles of justice may be conceived as principles that would be chosen
by rational persons, and that in this way conceptions of justice may be

6. For the formulation of this intuitive idea I am indebted to Allan Gibbard.
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ciples adopted. The aim is to rule out those principles that it would be
rational to propose for acceptance, however little the chance of success,
only if one knew certain things that are irrelevant from the standpoint of
justice. For example, if a man knew that he was wealthy, he might find it
rational to advance the principle that various taxes for welfare measures
be counted unjust; if he knew that he was poor, he would most likely
propose the contrary principle. To represent the desired restrictions one
imagines a situation in which everyone is deprived of this sort of informa-
tion. One excludes the knowledge of those contingencies which sets men
at odds and allows them to be guided by their prejudices. In this manner
the veil of ignorance is arrived at in a natural way. This concept should
cause no difficulty if we keep in mind the constraints on arguments that it
is meant to express. At any time we can enter the original position, so to
speak, simply by following a certain procedure, namely, by arguing for
principles of justice in accordance with these restrictions.

It seems reasonable to suppose that the parties in the original position
are equal. That is, all have the same rights in the procedure for choosing
principles; each can make proposals, submit reasons for their acceptance,
and so on. Obviously the purpose of these conditions is to represent
equality between human beings as moral persons, as creatures having a
conception of their good and capable of a sense of justice. The basis of
equality is taken to be similarity in these two respects. Systems of ends
are not ranked in value; and each man is presumed to have the requisite
ability to understand and to act upon whatever principles are adopted.
Together with the veil of ignorance, these conditions define the principles
of justice as those which rational persons concerned to advance their
interests would consent to as equals when none are known to be advan-
taged or disadvantaged by social and natural contingencies.

There is, however, another side to justifying a particular description of
the original position. This is to see if the principles which would be
chosen match our considered convictions of justice or extend them in an
acceptable way. We can note whether applying these principles would
lead us to make the same judgments about the basic structure of society
which we now make intuitively and in which we have the greatest con-
fidence; or whether, in cases where our present judgments are in doubt
and given with hesitation, these principles offer a resolution which we
can affirm on reflection. There are questions which we feel sure must be
answered in a certain way. For example, we are confident that religious
intolerance and racial discrimination are unjust. We think that we have
examined these things with care and have reached what we believe is an

17
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impartial judgment not likely to be distorted by an excessive attention to
our own interests. These convictions are provisional fixed points which
we presume any conception of justice must fit. But we have much less
assurance as to what is the correct distribution of wealth and authority.
Here we may be looking for a way to remove our doubts. We can check
an interpretation of the initial situation, then, by the capacity of its princi-
ples to accommodate our firmest convictions and to provide guidance
where guidance is needed.

In searching for the most favored description of this situation we work
from both ends. We begin by describing it so that it represents generally
shared and preferably weak conditions. We then see if these conditions
are strong enough to yield a significant set of principles. If not, we look
for further premises equally reasonable. But if so, and these principles
match our considered convictions of justice, then so far well and good.
But presumably there will be discrepancies. In this case we have a choice.
We can either modify the account of the initial situation or we can revise
our existing judgments, for even the judgments we take provisionally as
fixed points are liable to revision. By going back and forth, sometimes
altering the conditions of the contractual circumstances, at others with-
drawing our judgments and conforming them to principle, I assume that
eventually we shall find a description of the initial situation that both
expresses reasonable conditions and yields principles which match our
considered judgments duly pruned and adjusted. This state of affairs I
refer to as reflective equilibrium." It is an equilibrium because at last our
principles and judgments coincide; and it is reflective since we know to
what principles our judgments conform and the premises of their deriva-
tion. At the moment everything is in order. But this equilibrium is not
necessarily stable. It is liable to be upset by further examination of the
conditions which should be imposed on the contractual situation and by
particular cases which may lead us to revise our judgments. Yet for the
time being we have done what we can to render coherent and to justify
our convictions of social justice. We have reached a conception of the
original position.

I shall not, of course, actually work through this process. Still, we may
think of the interpretation of the original position that I shall present as
the result of such a hypothetical course of reflection. It represents the

7. The process of mutual adjustment of principles and considered judgments is not peculiar to
moral philosophy. See Nelson Goodman, Fact, Fiction, and Forecast (Cambridge, Mass., Harvard
University Press, 1955), pp. 65-68, for parallel remarks concerning the justification of the principles
of deductive and inductive inference.
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attempt to accommodate within one scheme both reasonable philosophi-
cal conditions on principles as well as our considered judgments of jus-
tice. In arriving at the favored interpretation of the initial situation there is
no point at which an appeal is made to self-evidence in the traditional
sense either of general conceptions or particular convictions. I do not
claim for the principles of justice proposed that they are necessary truths
or derivable from such truths. A conception of justice cannot be de-
duced from self-evident premises or conditions on principles; instead, its
justification is a matter of the mutual support of many considerations, of
everything fitting together into one coherent view.

A final comment. We shall want to say that certain principles of justice
are justified because they would be agreed to in an initial situation of
equality. I have emphasized that this original position is purely hypotheti-
cal. It is natural to ask why, if this agreement is never actually entered
into, we should take any interest in these principles, moral or otherwise.
The answer is that the conditions embodied in the description of the
original position are ones that we do in fact accept. Or if we do not, then
perhaps we can be persuaded to do so by philosophical reflection. Each
aspect of the contractual situation can be given supporting grounds. Thus
what we shall do is to collect together into one conception a number of
conditions on principles that we are ready upon due consideration to
recognize as reasonable. These constraints express what we are prepared
to regard as limits on fair terms of social cooperation. One way to look at
the idea of the original position, therefore, is to see it as an expository
device which sums up the meaning of these conditions and helps us to
extract their consequences. On the other hand, this conception is also an
intuitive notion that suggests its own elaboration, so that led on by it we
are drawn to define more clearly the standpoint from which we can best
interpret moral relationships. We need a conception that enables us to
envision our objective from afar: the intuitive notion of the original posi-
tion is to do this for us.®

5. CLASSICAL UTILITARIANISM

There are many forms of utilitarianism, and the development of the the-
ory has continued in recent years. I shall not survey these forms here, nor

8. Henri Poincaré remarks: “Il nous faut une faculté qui nous fasse voir le but de loin, et, cette
faculté, c'est I'intuition.” La Valeur de la science (Paris, Flammarion, 1909), p. 27.
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take account of the numerous refinements found in contemporary discus-
sions. My aim is to work out a theory of justice that represents an alterna-
tive to utilitarian thought generally and so to all of these different ver-
sions of it. I believe that the contrast between the contract view and
utilitarianism remains essentially the same in all these cases. Therefore I
shall compare justice as fairness with familiar variants of intuitionism,
perfectionism, and utilitarianism in order to bring out the underlying
differences in the simplest way. With this end in mind, the kind of utili-
tarianism I shall describe here is the strict classical doctrine which re-
ceives perhaps its clearest and most accessible formulation in Sidgwick.
The main idea is that society is rightly ordered, and therefore just, when
its major institutions are arranged so as to achieve the greatest net balance
of satisfaction summed over all the individuals belonging to it.”

We may note first that there is, indeed, a way of thinking of society
which makes it easy to suppose that the most rational conception of jus-

9. 1 shall take Henry Sidgwick’s The Methods of Ethics, Tth ed. (London, 1907), as summarizing
the development of utilitarian moral theory. Book I1I of his Principles of Political Economy (London,
1883) applies this doctrine to questions of economic and social justice, and is a precursor of A. C.
Pigou, The Economics of Welfare (London, Macmillan, 1920). Sidgwick’s Qutlines of the History of
Ethics, 5th ed. (London, 1902), contains a brief history of the utilitarian tradition. We may follow him
in assuming, somewhat arbitrarily, that it begins with Shaftesbury’s An Inquiry Concerning Virtue
and Merit (1711) and Hutcheson’s An Inquiry Concerning Moral Good and Evil (1725). Hutcheson
seems to have been the first to state clearly the principle of utility. He says in Inquiry, sec. 111, §8,
that “that action is best, which procures the greatest happiness for the greatest numbers; and that,
worst, which, in like manner, occasions misery.” Other major eighteenth century works are Hume’s A
Treatise of Human Nature (1739), and An Enquiry Concerning the Principles of Morals (1751);
Adam Smith's A Theory of the Moral Sentiments (1759); and Bentham’s The Principles of Morals
and Legislation (1789). To these we must add the writings of J. S. Mill represented by Utilitarianism
(1863) and F. Y. Edgeworth’s Mathematical Psychics (London, 1888).

The discussion of utilitarianism has taken a different turn in recent years by focusing on what we
may call the coordination problem and related questions of publicity. This development stems from
the essays of R. F. Harrod, “Utilitarianism Revised,” Mind, vol. 45 (1936); J. D. Mabbott, “Punish-
ment,” Mind, vol. 48 (1939); Jonathan Harrison, “Utilitarianism, Universalisation, and Our Duty to
Be Just,” Proceedings of the Aristotelian Society, vol. 53 (1952-53); and J. O. Urmson, “The Inter-
pretation of the Philosophy of J. S. Mill,” Philosophical Quarterly, vol. 3 (1953). See also . J. C.
Smart, “Extreme and Restricted Utilitarianism,” Philosophical Quarterly, vol. 6 (1956), and his An
Outline of a System of Utilitarian Ethics (Cambridge, The University Press, 1961). For an account of
these matters, see David Lyons, Forms and Limits of Utilitarianism (Oxford, The Clarendon Press,
1965); and Allan Gibbard, “Utilitarianisms and Coordination™ (dissertation, Harvard University,
1971). The problems raised by these works, as important as they are, I shall leave aside as not bearing
directly on the more elementary question of distribution which I wish to discuss.

Finally, we should note here the essays of J. C. Harsanyi, in particular, “Cardinal Utility in Welfare
Economics and in the Theory of Risk-Taking,” Journal of Political Economy, 1953, and “Cardinal
Welfare, Individualistic Ethics, and Interpersonal Comparisons of Utility,” Journal of Political Econ-
omy, 1955; and R. B. Brandt, “Some Merits of One Form of Rule-Utilitarianism,” University of
Colorado Studies (Boulder, Colorado, 1967). See below §§27-28.
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tice is utilitarian. For consider: each man in realizing his own interests is
certainly free to balance his own losses against his own gains. We may
impose a sacrifice on ourselves now for the sake of a greater advantage
later. A person quite properly acts, at least when others are not affected, to
achieve his own greatest good, to advance his rational ends as far as
possible. Now why should not a society act on precisely the same princi-
ple applied to the group and therefore regard that which is rational for one
man as right for an association of men? Just as the well-being of a person
is constructed from the series of satisfactions that are experienced at
different moments in the course of his life, so in very much the same way
the well-being of society is to be constructed from the fulfillment of the
systems of desires of the many individuals who belong to it. Since the
principle for an individual is to advance as far as possible his own wel-
fare, his own system of desires, the principle for society is to advance as
far as possible the welfare of the group, to realize to the greatest extent
the comprehensive system of desire arrived at from the desires of its
members. Just as an individual balances present and future gains against
present and future losses, so a society may balance satisfactions and
dissatisfactions between different individuals. And so by these reflections
one reaches the principle of utility in a natural way: a society is properly
arranged when its institutions maximize the net balance of satisfaction.
The principle of choice for an association of men is interpreted as an
extension of the principle of choice for one man. Social justice is the
principle of rational prudence applied to an aggregative conception of the
welfare of the group (830)."°

This idea is made all the more attractive by a further consideration.
The two main concepts of ethics are those of the right and the good; the
concept of a morally worthy person is, I believe, derived from them. The
structure of an ethical theory is, then, largely determined by how it de-
fines and connects these two basic notions. Now it seems that the simplest
way of relating them is taken by teleological theories: the good is defined

10. On this point see also D. P. Gauthier, Practical Reasoning (Oxford, Clarendon Press, 1963),
pp. 126f. The text elaborates the suggestion found in “Constitutional Liberty and the Concept of
Justice,” Nomaos VI: Justice, ed. C. J. Friedrich and J. W. Chapman (New York, Atherton Press, 1963),
pp. 124f, which in turn is related to the idea of justice as a higher-order administrative decision. See
“Justice as Fairness,” Philosophical Review, 1958, pp. 185-187. For references to utilitarians who
explicitly affirm this extension, see §30, note 37. That the principle of social integration is distinct
from the principle of personal integration is stated by R. B. Perry, General Theory of Value (New
York, Longmans, Green, and Company, 1926), pp. 674-677. He attributes the error of overlooking
this fact to Emile Durkheim and others with similar views. Perry’s conception of social integration is
that brought about by a shared and dominant benevolent purpose. See below, §24.
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of course, the only way of doing so) is to adopt for society as a whole
the principle of rational choice for one man. Once this is recognized, the
place of the impartial spectator and the emphasis on sympathy in the
history of utilitarian thought is readily understood. For it is by the con-
ception of the impartial spectator and the use of sympathetic identifica-
tion in guiding our imagination that the principle for one man is applied
to society. It is this spectator who is conceived as carrying out the re-
quired organization of the desires of all persons into one coherent system
of desire; it is by this construction that many persons are fused into one.
Endowed with ideal powers of sympathy and imagination, the impartial
spectator is the perfectly rational individual who identifies with and expe-
riences the desires of others as if these desires were his own. In this way
he ascertains the intensity of these desires and assigns them their appro-
priate weight in the one system of desire the satisfaction of which the
ideal legislator then tries to maximize by adjusting the rules of the social
system. On this conception of society separate individuals are thought of
as so many different lines along which rights and duties are to be assigned
and scarce means of satisfaction allocated in accordance with rules so as
to give the greatest fulfillment of wants. The nature of the decision made
by the ideal legislator is not, therefore, materially different from that of an
entrepreneur deciding how to maximize his profit by producing this or
that commodity, or that of a consumer deciding how to maximize his
satisfaction by the purchase of this or that collection of goods. In each
case there is a single person whose system of desires determines the best
allocation of limited means. The correct decision is essentially a question
of efficient administration. This view of social cooperation is the conse-
quence of extending to society the principle of choice for one man, and
then, to make this extension work, conflating all persons into one through
the imaginative acts of the impartial sympathetic spectator. Utilitarianism
does not take seriously the distinction between persons.

6. SOME RELATED CONTRASTS

It has seemed to many philosophers, and it appears to be supported by the
convictions of common sense, that we distinguish as a matter of principle
between the claims of liberty and right on the one hand and the desirabil-
ity of increasing aggregate social welfare on the other; and that we give a
certain priority, if not absolute weight, to the former. Each member of
society is thought to have an inviolability founded on justice or, as some
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say, on natural right, which even the welfare of every one else cannot
override. Justice denies that the loss of freedom for some is made right by
a greater good shared by others. The reasoning which balances the gains
and losses of different persons as if they were one person is excluded.
Therefore in a just society the basic liberties are taken for granted and the
rights secured by justice are not subject to political bargaining or to the
calculus of social interests.

Justice as fairness attempts to account for these common sense convic-
tions concerning the priority of justice by showing that they are the con-
sequence of principles which would be chosen in the original position.
These judgments reflect the rational preferences and the initial equality of
the contracting parties. Although the utilitarian recognizes that, strictly
speaking, his doctrine conflicts with these sentiments of justice, he main-
tains that common sense precepts of justice and notions of natural right
have but a subordinate validity as secondary rules; they arise from the fact
that under the conditions of civilized society there is great social utility in
following them for the most part and in permitting violations only under
exceptional circumstances. Even the excessive zeal with which we are apt
to affirm these precepts and to appeal to these rights is itself granted a
certain usefulness, since it counterbalances a natural human tendency to
violate them in ways not sanctioned by utility. Once we understand this,
the apparent disparity between the utilitarian principle and the strength of
these persuasions of justice is no longer a philosophical difficulty. Thus
while the contract doctrine accepts our convictions about the priority of
justice as on the whole sound, utilitarianism seeks to account for them as
a socially useful illusion.

A second contrast is that whereas the utilitarian extends to society the
principle of choice for one man, justice as fairness, being a contract view,
assumes that the principles of social choice, and so the principles of
justice, are themselves the object of an original agreement. There is no
reason to suppose that the principles which should regulate an association
of men is simply an extension of the principle of choice for one man. On
the contrary: if we assume that the correct regulative principle for any-
thing depends on the nature of that thing, and that the plurality of distinct
persons with separate systems of ends is an essential feature of human
societies, we should not expect the principles of social choice to be
utilitarian. To be sure, it has not been shown by anything said so far that
the parties in the original position would not choose the principle of
utility to define the terms of social cooperation. This is a difficult ques-
tion which I shall examine later on. It is perfectly possible, from all that
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one knows at this point, that some form of the principle of utility would
be adopted, and therefore that contract theory leads eventually to a deeper
and more roundabout justification of utilitarianism. In fact a derivation of
this kind is sometimes suggested by Bentham and Edgeworth, although it
is not developed by them in any systematic way and to my knowledge it is
not found in Sidgwick." For the present I shall simply assume that the
persons in the original position would reject the utility principle and that
they would adopt instead, for the kinds of reasons previously sketched,
the two principles of justice already mentioned. In any case, from the
standpoint of contract theory one cannot arrive at a principle of social
choice merely by extending the principle of rational prudence to the
system of desires constructed by the impartial spectator. To do this is not
to take seriously the plurality and distinctness of individuals, nor to rec-
ognize as the basis of justice that to which men would consent. Here we
may note a curious anomaly. It is customary to think of utilitarianism as
individualistic, and certainly there are good reasons for this. The utilitari-
ans were strong defenders of liberty and freedom of thought, and they
held that the good of society is constituted by the advantages enjoyed by
individuals. Yet utilitarianism is not individualistic, at least when arrived
at by the more natural course of reflection, in that, by conflating all
systems of desires, it applies to society the principle of choice for one
man. And thus we see that the second contrast is related to the first, since
it is this conflation, and the principle based upon it, which subjects the
rights secured by justice to the calculus of social interests.

The last contrast that I shall mention now is that utilitarianism is a
teleological theory whereas justice as fairness is not. By definition, then,
the latter is a deontological theory, one that either does not specify the
good independently from the right, or does not interpret the right as
maximizing the good. (It should be noted that deontological theories are
defined as non-teleological ones, not as views that characterize the right-
ness of institutions and acts independently from their consequences. All
ethical doctrines worth our attention take consequences into account in
judging rightness. One which did not would simply be irrational, crazy.)
Justice as fairness is a deontological theory in the second way. For if it is
assumed that the persons in the original position would choose a principle
of equal liberty and restrict economic and social inequalities to those in

14. For Bentham see The Principles of International Law, Essay I, in The Works of Jeremy
Bentham, ed. John Bowring (Edinburgh, 1838-1843), vol. 11, p. 537; for Edgeworth see Mathemati-
cal Psychics, pp. 52-56, and also the first pages of “The Pure Theory of Taxation,” Economic
Journal, vol. 7 (1897), where the same argument is presented more briefly. See below, §28.
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everyone’s interests, there is no reason to think that just institutions will
maximize the good. (Here I suppose with utilitarianism that the good is
defined as the satisfaction of rational desire.) Of course, it is not impossi-
ble that the most good is produced but it would be a coincidence. The
question of attaining the greatest net balance of satisfaction never arises
in justice as fairness; this maximum principle is not used at all.

There is a further point in this connection. In utilitarianism the satis-
faction of any desire has some value in itself which must be taken into
account in deciding what is right. In calculating the greatest balance of
satisfaction it does not matter, except indirectly, what the desires are for. 13
We are to arrange institutions so as to obtain the greatest sum of satis-
factions; we ask no questions about their source or quality but only how
their satisfaction would affect the total of well-being. Social welfare
depends directly and solely upon the levels of satisfaction or dissatisfac-
tion of individuals. Thus if men take a certain pleasure in discriminating
against one another, in subjecting others to a lesser liberty as a means of
enhancing their self-respect, then the satisfaction of these desires must be
weighed in our deliberations according to their intensity, or whatever,
along with other desires. If society decides to deny them fulfillment, or to
suppress them, it is because they tend to be socially destructive and a
greater welfare can be achieved in other ways.

In justice as fairness, on the other hand, persons accept in advance a
principle of equal liberty and they do this without a knowledge of their
more particular ends. They implicitly agree, therefore, to conform their
conceptions of their good to what the principles of justice require, or at
least not to press claims which directly violate them. An individual who
finds that he enjoys seeing others in positions of lesser liberty under-
stands that he has no claim whatever to this enjoyment. The pleasure he
takes in others’ deprivations is wrong in itself: it is a satisfaction which
requires the violation of a principle to which he would agree in the
original position. The principles of right, and so of justice, put limits on
which satisfactions have value; they impose restrictions on what are rea-
sonable conceptions of one’s good. In drawing up plans and in deciding
on aspirations men are to take these constraints into account. Hence in
justice as fairness one does not take men’s propensities and inclinations
as given, whatever they are, and then seek the best way to fulfill them.
Rather, their desires and aspirations are restricted from the outset by the
principles of justice which specify the boundaries that men’s systems of

15. Bentham, The Principles of Morals and Legislation, ch. 1, sec. IV.
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ends must respect. We can express this by saying that in justice as fairness
the concept of right is prior to that of the good. A just social system
defines the scope within which individuals must develop their aims, and it
provides a framework of rights and opportunities and the means of satis-
faction within and by the use of which these ends may be equitably
pursued. The priority of justice is accounted for, in part, by holding that
the interests requiring the violation of justice have no value. Having no
merit in the first place, they cannot override its claims.'

This priority of the right over the good in justice as fairness turns out to
be a central feature of the conception. It imposes certain criteria on the
design of the basic structure as a whole; these arrangements must not tend
to generate propensities and attitudes contrary to the two principles of
justice (that is, to certain principles which are given from the first a
definite content) and they must insure that just institutions are stable.
Thus certain initial bounds are placed upon what is good and what forms
of character are morally worthy, and so upon what kinds of persons men
should be. Now any theory of justice will set up some limits of this kind,
namely, those that are required if its first principles are to be satisfied
given the circumstances. Utilitarianism excludes those desires and pro-
pensities which if encouraged or permitted would, in view of the situ-
ation, lead to a lesser net balance of satisfaction. But this restriction is
largely formal, and in the absence of fairly detailed knowledge of the
circumstances it does not give much indication of what these desires and
propensities are. This is not, by itself, an objection to utilitarianism. It is
simply a feature of utilitarian doctrine that it relies very heavily upon the
natural facts and contingencies of human life in determining what forms
of moral character are to be encouraged in a just society. The moral ideal
of justice as fairness is more deeply embedded in the first principles of
the ethical theory. This is characteristic of natural rights views (the con-
tractarian tradition) in comparison with the theory of utility.

In setting forth these contrasts between justice as fairness and utilitari-
anism, I have had in mind only the classical doctrine. This is the view of
Bentham and Sidgwick and of the utilitarian economists Edgeworth and
Pigou. The kind of utilitarianism espoused by Hume would not serve my
purpose; indeed, it is not strictly speaking utilitarian. In his well-known
arguments against Locke’s contract theory, for example, Hume maintains

16. The priority of right is a central feature of Kant's ethics. See, for example, The Critique of
Practical Reason, ch. 11, bk. I of pt. 1, esp. pp. 62-65 of vol. 5 of Kants Gesammelte Schriften,
Preussische Akademie der Wissenschaften (Berlin, 1913). A clear statement is to be found in “Theory
and Practice” (to abbreviate the title), Political Writings, pp. 671.
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able, that moral principles when suitably formulated express self-evident
propositions about legitimate moral claims, and so on. But I shall leave
these matters aside. These characteristic epistemological doctrines are not
a necessary part of intuitionism as I understand it. Perhaps it would be
better if we were to speak of intuitionism in this broad sense as pluralism.
Still, a conception of justice can be pluralistic without requiring us to
weigh its principles by intuition. It may contain the requisite priority
rules. To emphasize the direct appeal to our considered judgment in the
balancing of principles, it seems appropriate to think of intuitionism in
this more general fashion. How far such a view is committed to certain
epistemological theories is a separate question.

Now so understood, there are many kinds of intuitionism. Not only are
our everyday notions of this type but so perhaps are most philosophical
doctrines. One way of distinguishing between intuitionist views is by the
level of generality of their principles. Common sense intuitionism takes
the form of groups of rather specific precepts, each group applying to a
particular problem of justice. There is a group of precepts which applies
to the question of fair wages, another to that of taxation, still another to
punishment, and so on. In arriving at the notion of a fair wage, say, we are
to balance somehow various competing criteria, for example, the claims
of skill, training, effort, responsibility, and the hazards of the job, as well
as to make some allowance for need. No one presumably would decide by
any one of these precepts alone, and some compromise between them
must be struck. The determination of wages by existing institutions also
represents, in effect, a particular weighting of these claims. This weight-
ing, however, is normally influenced by the demands of different social
interests and so by relative positions of power and influence. It may not,
therefore, conform to any one’s conception of a fair wage. This is particu-
larly likely to be true since persons with different interests are likely to
stress the criteria which advance their ends. Those with more ability and
education are prone to emphasize the claims of skill and training, whereas
those lacking these advantages urge the claim of need. But not only are
our everyday ideas of justice influenced by our own situation, they are
also strongly colored by custom and current expectations. And by what
criteria are we to judge the justice of custom itself and the legitimacy of
these expectations? To reach some measure of understanding and agree-
ment which goes beyond a mere de facto resolution of competing inter-
ests and a reliance on existing conventions and established expectations,
it is necessary to move to a more general scheme for determining the
balance of precepts, or at least for confining it within narrower limits.
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Thus we can consider the problems of justice by reference to certain
ends of social policy. Yet this approach also is likely to rely on intuition,
since it normally takes the form of balancing various economic and social
objectives. For example, suppose that allocative efficiency, full employ-
ment, a larger national income, and its more equal distribution are ac-
cepted as social ends. Then, given the desired weighting of these aims,
and the existing institutional setup, the precepts of fair wages, just taxa-
tion, and so on will receive their due emphasis. In order to achieve greater
efficiency and equity, one may follow a policy which has the effect of
stressing skill and effort in the payment of wages, leaving the precept of
need to be handled in some other fashion, perhaps by welfare transfers.
An intuitionism of social ends provides a basis for deciding whether the
determination of fair wages makes sense in view of the taxes to be
imposed. How we weigh the precepts in one group is adjusted to how we
weigh them in another. In this way we have managed to introduce a
certain coherence into our judgments of justice; we have moved beyond
the narrow de facto compromise of interests to a wider view. Of course
we are still left with an appeal to intuition in the balancing of the higher-
order ends of policy themselves. Different weightings for these are not by
any means trivial variations but often correspond to profoundly opposed
political convictions.

The principles of philosophical conceptions are of the most general
kind. Not only are they intended to account for the ends of social policy,
but the emphasis assigned to these principles should correspondingly
determine the balance of these ends. For purposes of illustration, let us
discuss a rather simple yet familiar conception based on the aggregative-
distributive dichotomy. It has two principles: the basic structure of society
is to be designed first to produce the most good in the sense of the
greatest net balance of satisfaction, and second to distribute satisfac-
tions equally. Both principles have, of course, ceteris paribus clauses.
The first principle, the principle of utility, acts in this case as a standard of
efficiency, urging us to produce as large a total as we can, other things
equal; whereas the second principle serves as a standard of justice con-
straining the pursuit of aggregate well-being and evening out of the distri-
bution of advantages.

This conception is intuitionist because no priority rule is provided for
determining how these two principles are to be balanced against each
other. Widely different weights are consistent with accepting these princi-
ples. No doubt it is natural to make certain assumptions about how most
people would in fact balance them. For one thing, at different combina-
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tions of total satisfaction and degrees of equality, we presumably would
give these principles different weights. For example, if there is a large
total satisfaction but it is unequally distributed, we would probably think
it more urgent to increase equality than if the large aggregate well-being
were already rather evenly shared. This can be put more formally by
using the economist’s device of indifference curves.' Assume that we can
measure the extent to which particular arrangements of the basic structure
satisfy these principles; and represent total satisfaction on the positive
X-axis and equality on the positive Y-axis. (The latter may be supposed to
have an upper bound at perfect equality.) The extent to which an arrange-
ment of the basic structure fulfills these principles can now be repre-
sented by a point in the plane.

Now clearly a point which is northeast of another is a better arrange-
ment: it is superior on both counts. For example, the point B is better than
the point A in figure 1. Indifference curves are formed by connecting
points judged equally just. Thus curve I in figure 1 consists of the points
rated equally with point A which lies on that curve; curve II consists of
the points ranked along with point B, and so on. We may assume that
these curves slope downward to the right; and also that they do not inter-
sect, otherwise the judgments they represent would be inconsistent. The
slope of the curve at any point expresses the relative weights of equality
and total satisfaction at the combination the point represents; the chang-
ing slope along an indifference curve shows how the relative urgency of
the principles shifts as they are more or less satisfied. Thus, moving along
either of the indifference curves in figure 1, we see that as equality de-

19. For the use of this device to illustrate intuitionist conceptions, see Barry, Political Argument,
pp. 3-8. Most any book on demand theory or welfare economics will contain an exposition. W. J.
Baumol, Economic Theory and Operations Analysis, 2nd ed. (Englewood Cliffs, N.J., Prentice-Hall,
Inc., 1965), ch. IX is an accessible account.
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creases a larger and larger increase in the sum of satisfactions is required
to compensate for a further decrease in equality.

Moreover, very different weightings are consistent with these princi-
ples. Let figure 2 represent the judgments of two different persons. The
solid lines depict the judgments of the one who gives a relatively strong
weight to equality, while the dashed lines depict the judgments of the
other who gives a relatively strong weight to total welfare. Thus while the
first person ranks arrangement D equal with C, the second judges D
superior. This conception of justice imposes no limitations on what are
the correct weightings; and therefore it allows different persons to arrive
at a different balance of principles. Nevertheless such an intuitionist
conception, if it were to fit our considered judgments on reflection, would
be by no means without importance. At least it would single out the crite-
ria which are significant, the apparent axes, so to speak, of our considered
judgments of social justice. The intuitionist hopes that once these axes, or
principles, are identified, men will in fact balance them more or less
similarly, at least when they are impartial and not moved by an excessive
attention to their own interests. Or if this is not so, then at least they can
agree to some scheme whereby their assignment of weights can be com-
promised.

It is essential to observe that the intuitionist does not deny that we can
describe how we balance competing principles, or how any one man does
so, supposing that we weigh them differently. The intuitionist grants the
possibility that these weights can be depicted by indifference curves.
Knowing the description of these weights, the judgments which will be
made can be foreseen. In this sense these judgments have a consistent and
definite structure. Of course, it may be claimed that in the assignment of
weights we are guided, without being aware of it, by certain further
standards or by how best to realize a certain end. Perhaps the weights we
assign are those which would result if we were to apply these standards or
to pursue this end. Admittedly any given balancing of principles is subject
to interpretation in this way. But the intuitionist claims that, in fact, there
is no such interpretation. He contends that there exists no expressible
ethical conception which underlies these weights. A geometrical figure or
a mathematical function may describe them, but there are no constructive
moral criteria that establish their reasonableness. Intuitionism holds that
in our judgments of social justice we must eventually reach a plurality of
first principles in regard to which we can only say that it seems to us more
correct to balance them this way rather than that.

Now there is nothing intrinsically irrational about this intuitionist doc-
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trine. Indeed, it may be true. We cannot take for granted that there must
be a complete derivation of our judgments of social justice from recog-
nizably ethical principles. The intuitionist believes to the contrary that the
complexity of the moral facts defies our efforts to give a full account of
our judgments and necessitates a plurality of competing principles. He
contends that attempts to go beyond these principles either reduce to
triviality, as when it is said that social justice is to give every man his due,
or else lead to falsehood and oversimplification, as when one settles
everything by the principle of utility. The only way therefore to dispute
intuitionism is to set forth the recognizably ethical criteria that account
for the weights which, in our considered judgments, we think appropriate
to give to the plurality of principles. A refutation of intuitionism consists
in presenting the sort of constructive criteria that are said not to exist. To
be sure, the notion of a recognizably ethical principle is vague, although it
is easy to give many examples drawn from tradition and common sense.
But it is pointless to discuss this matter in the abstract. The intuitionist
and his critic will have to settle this question once the latter has put
forward his more systematic account.

It may be asked whether intuitionistic theories are teleological or de-
ontological. They may be of either kind, and any ethical view is bound to
rely on intuition to some degree at many points. For example, one could
maintain, as Moore did, that personal affection and human understanding,
the creation and the contemplation of beauty, and the gaining and appre-
ciation of knowledge are the chief good things, along with ple:asure.?'0
And one might also maintain (as Moore did not) that these are the sole
intrinsic goods. Since these values are specified independently from the
right, we have a teleological theory of a perfectionist type if the right is
defined as maximizing the good. Yet in estimating what yields the most
good, the theory may hold that these values have to be balanced against
each other by intuition: it may say that there are no substantive criteria for
guidance here. Often, however, intuitionist theories are deontological. In
the definitive presentation of Ross, the distribution of good things accord-
ing to moral worth (distributive justice) is included among the goods to
be advanced; and while the principle to produce the most good ranks as a
first principle, it is but one such principle which must be balanced by in-
tuition against the claims of the other prima facie principles.”’ The dis-

20. See Principia Ethica, ch. V1. The intuitionist nature of Moore’s doctrine is assured by his
principle of organic unity, pp. 27-31.
21. See W. D. Ross, The Right and the Good, pp. 21-27.
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is “lexicographical,” but it is too cumbersome.) This is an order which
requires us to satisfy the first principle in the ordering before we can
move on to the second, the second before we consider the third, and so
on. A principle does not come into play until those previous to it are
either fully met or do not apply. A serial ordering avoids, then, having to
balance principles at all; those earlier in the ordering have an absolute
weight, so to speak, with respect to later ones, and hold without excep-
tion. We can regard such a ranking as analogous to a sequence of con-
strained maximum principles. For we can suppose that any principle in
the order is to be maximized subject to the condition that the preceding
principles are fully satisfied. As an important special case I shall, in fact,
propose an ordering of this kind by ranking the principle of equal liberty
prior to the principle regulating economic and social inequalities. This
means, in effect, that the basic structure of society is to arrange the
inequalities of wealth and authority in ways consistent with the equal
liberties required by the preceding principle. Certainly the concept of a
lexical, or serial, order does not offhand seem very promising. Indeed, it
appears to offend our sense of moderation and good judgment. Moreover,
it presupposes that the principles in the order be of a rather special kind.
For example, unless the earlier principles have but a limited application
and establish definite requirements which can be fulfilled, later principles
will never come into play. Thus the principle of equal liberty can assume
a prior position since it may, let us suppose, be satisfied. Whereas if the

Pearce, A Contribution to Demand Analysis (Oxford, The Clarendon Press, 1946), pp. 22-27; and
A. K. Sen, Collective Choice and Social Welfare (San Francisco, Holden-Day, 1970), pp. 34f. For
further references, see H. S. Houthakker, “The Present State of Consumption Theory,” Econometrica,
vol. 29 (1961), pp. 710f.

In the history of moral philosophy the conception of a lexical order occasionally appears though it
is not explicitly discussed. A clear example may be found in Hutcheson, A System of Moral Philoso-
phy (1755). He proposes that in comparing pleasures of the same kind, we use their intensity and
duration; in comparing pleasures of different kinds, we must consider their duration and dignity
jointly. Pleasures of higher kinds may have a worth greater than those of lower kinds however
great the latter’s intensity and duration. See L. A. Selby-Bigge, British Moralists, vol. 1 (Oxford,
1897), pp. 421-423. 1. S. Mill’s well-known view in Utilitarianism, ch. I, pars. 6-8, is similar to
Hutcheson’s. It also is natural to rank moral worth as lexically prior to non-moral values. See for
example Ross, The Right and the Good, pp. 149-154. And of course the primacy of justice noted in
§1, as well as the priority of right as found in Kant, are further cases of such an ordering.

The theory of utility in economics began with an implicit recognition of the hierarchical structure
of wants and the priority of moral considerations. This is clear in W. S. Jevons, The Theory of
Political Economy (London, 1871), pp. 27-32. Jevons states a conception analogous to Hutcheson’s
and confines the economist’s use of the utility calculus to the lowest rank of feelings. For a discussion
of the hierarchy of wants and its relation to utility theory, see Nicholas Georgescu-Roegen, “Choice,
Expectations, and Measurability,” Quarterly Journal of Economics, vol. 68 (1954), esp. pp. 510-520.
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principle of utility were first, it would render otiose all subsequent crite-
ria. I shall try to show that at least in certain social circumstances a serial
ordering of the principles of justice offers an approximate solution to the
priority problem.

Finally, the dependence on intuition can be reduced by posing more
limited questions and by substituting prudential for moral judgment. Thus
someone faced with the principles of an intuitionist conception may reply
that without some guidelines for deliberation he does not know what to
say. He might maintain, for example, that he could not balance total
utility against equality in the distribution of satisfaction. Not only are the
notions involved here too abstract and comprehensive for him to have any
confidence in his judgment, but there are enormous complications in
interpreting what they mean. The aggregative-distributive dichotomy is
no doubt an attractive idea, but in this instance it seems unmanageable. It
does not factor the problem of social justice into small enough parts. In
justice as fairness the appeal to intuition is focused in two ways. First we
single out a certain position in the social system from which the system is
to be judged, and then we ask whether, from the standpoint of a repre-
sentative man in this position, it would be rational to prefer this arrange-
ment of the basic structure rather than that. Given certain assumptions,
economic and social inequalities are to be judged in terms of the long-run
expectations of the least advantaged social group. Of course, the spe-
cification of this group is not very exact, and certainly our prudential
judgments likewise give considerable scope to intuition, since we may
not be able to formulate the principle which determines them. Neverthe-
less, we have asked a much more limited question and have substituted
for an ethical judgment a judgment of rational prudence. Often it is quite
clear how we should decide. The reliance on intuition is of a different
nature and much less than in the aggregative-distributive dichotomy of
the intuitionist conception.

In addressing the priority problem the task is that of reducing and not
of eliminating entirely the reliance on intuitive judgments. There is no
reason to suppose that we can avoid all appeals to intuition, of whatever
kind, or that we should try to. The practical aim is to reach a reasonably
reliable agreement in judgment in order to provide a common conception
of justice. If men’s intuitive priority judgments are similar, it does not
matter, practically speaking, that they cannot formulate the principles
which account for these convictions, or even whether such principles,
exist. Contrary judgments, however, raise a difficulty, since the basis for
adjudicating claims is to that extent obscure. Thus our object should be to
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formulate a conception of justice which, however much it may call upon
intuition, ethical or prudential, tends to make our considered judgments
of justice converge. If such a conception does exist, then, from the stand-
point of the original position, there would be strong reasons for accepting
it, since it is rational to introduce further coherence into our common
convictions of justice. Indeed, once we look at things from the standpoint
of the initial situation, the priority problem is not that of how to cope with
the complexity of already given moral facts which cannot be altered.
Instead, it is the problem of formulating reasonable and generally accept-
able proposals for bringing about the desired agreement in judgments. On
a contract doctrine the moral facts are determined by the principles which
would be chosen in the original position. These principles specify which
considerations are relevant from the standpoint of social justice. Since it
is up to the persons in the original position to choose these principles, it is
for them to decide how simple or complex they want the moral facts to
be. The original agreement settles how far they are prepared to compro-
mise and to simplify in order to establish the priority rules necessary for a
common conception of justice.

I have reviewed two obvious and simple ways of dealing construc-
tively with the priority problem: namely, either by a single overall princi-
ple, or by a plurality of principles in lexical order. Other ways no doubt
exist, but I shall not consider what they might be. The traditional moral
theories are for the most part single-principled or intuitionistic, so that the
working out of a serial ordering is novelty enough for a first step. While it
seems clear that, in general, a lexical order cannot be strictly correct, it
may be an illuminating approximation under certain special though sig-
nificant conditions (§82). In this way it may indicate the larger structure
of conceptions of justice and suggest the directions along which a closer
fit can be found.

9. SOME REMARKS ABOUT MORAL THEORY

It seems desirable at this point, in order to prevent misunderstanding, to
discuss briefly the nature of moral theory. I shall do this by explaining in
more detail the concept of a considered judgment in reflective equilib-
rium and the reasons for introducing i

24. In this section I follow the general point of view of “Outline of a Procedure for Ethics,”
Philosophical Review, vol. 60 (1951).



9. Some Remarks about Moral Theory

Let us assume that each person beyond a certain age and possessed of
the requisite intellectual capacity develops a sense of justice under nor-
mal social circumstances. We acquire a skill in judging things to be just
and unjust, and in supporting these judgments by reasons. Moreover, we
ordinarily have some desire to act in accord with these pronouncements
and expect a similar desire on the part of others. Clearly this moral
capacity is extraordinarily complex. To see this it suffices to note the
potentially infinite number and variety of judgments that we are prepared
to make. The fact that we often do not know what to say, and sometimes
find our minds unsettled, does not detract from the complexity of the
capacity we have.

Now one may think of moral theory at first (and I stress the provisional
nature of this view) as the attempt to describe our moral capacity; or, in
the present case, one may regard a theory of justice as describing our
sense of justice. By such a description is not meant simply a list of the
judgments on institutions and actions that we are prepared to render,
accompanied with supporting reasons when these are offered. Rather,
what is required is a formulation of a set of principles which, when
conjoined to our beliefs and knowledge of the circumstances, would lead
us to make these judgments with their supporting reasons were we to
apply these principles conscientiously and intelligently. A conception of
justice characterizes our moral sensibility when the everyday judgments
we do make are in accordance with its principles. These principles can
serve as part of the premises of an argument which arrives at the match-
ing judgments. We do not understand our sense of justice until we know
in some systematic way covering a wide range of cases what these princi-
ples are.

A useful comparison here is with the problem of describing the sense
of grammaticalness that we have for the sentences of our native lan-
guagt:.25 In this case the aim is to characterize the ability to recognize
well-formed sentences by formulating clearly expressed principles which
make the same discriminations as the native speaker. This undertaking is
known to require theoretical constructions that far outrun the ad hoc
precepts of our explicit grammatical knowledge. A similar situation pre-
sumably holds in moral theory. There is no reason to assume that our
sense of justice can be adequately characterized by familiar common
sense precepts, or derived from the more obvious learning principles. A

25. See Noam Chomsky, Aspects of the Theory of Syntax (Cambridge, Mass., The M.LT. Press,
1965), pp. 3-9.

41



Justice as Fairness

correct account of moral capacities will certainly involve principles and
theoretical constructions which go much beyond the norms and standards
cited in everyday life; it may eventually require fairly sophisticated math-
ematics as well. Thus the idea of the original position and of an agree-
ment on principles there does not seem too complicated or unnecessary.
Indeed, these notions are rather simple and can serve only as a beginning.

So far, though, I have not said anything about considered judgments.
Now, as already suggested, they enter as those judgments in which our
moral capacities are most likely to be displayed without distortion. Thus
in deciding which of our judgments to take into account we may reason-
ably select some and exclude others. For example, we can discard those
judgments made with hesitation, or in which we have little confidence.
Similarly, those given when we are upset or frightened, or when we stand
to gain one way or the other can be left aside. All these judgments are
likely to be erroneous or to be influenced by an excessive attention to our
own interests. Considered judgments are simply those rendered under
conditions favorable to the exercise of the sense of justice, and therefore
in circumstances where the more common excuses and explanations for
making a mistake do not obtain. The person making the judgment is
presumed, then, to have the ability, the opportunity, and the desire to
reach a correct decision (or at least, not the desire not to). Moreover, the
criteria that identify these judgments are not arbitrary. They are, in fact,
similar to those that single out considered judgments of any kind. And
once we regard the sense of justice as a mental capacity, as involving the
exercise of thought, the relevant judgments are those given under condi-
tions favorable for deliberation and judgment in general.

I now turn to the notion of reflective equilibrium. The need for this
idea arises as follows. According to the provisional aim of moral philoso-
phy, one might say that justice as fairness is the hypothesis that the
principles which would be chosen in the original position are identical
with those that match our considered judgments and so these principles
describe our sense of justice. But this interpretation is clearly oversim-
plified. In describing our sense of justice an allowance must be made for
the likelihood that considered judgments are no doubt subject to certain
irregularities and distortions despite the fact that they are rendered under
favorable circumstances. When a person is presented with an intuitively
appealing account of his sense of justice (one, say, which embodies
various reasonable and natural presumptions), he may well revise his
judgments to conform to its principles even though the theory does not fit
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adopted by most classical British writers through Sidgwick. I see no
reason to depart from i

Moreover, if we can find an accurate account of our moral conceptions,
then questions of meaning and justification may prove much easier to
answer. Indeed some of them may no longer be real questions at all. Note,
for example, the extraordinary deepening of our understanding of the
meaning and justification of statements in logic and mathematics made
possible by developments since Frege and Cantor. A knowledge of the
fundamental structures of logic and set theory and their relation to mathe-
matics has transformed the philosophy of these subjects in a way that
conceptual analysis and linguistic investigations never could. One has
only to observe the effect of the division of theories into those which are
decidable and complete, undecidable yet complete, and neither complete
nor decidable. The problem of meaning and truth in logic and mathemat-
ics is profoundly altered by the discovery of logical systems illustrating
these concepts. Once the substantive content of moral conceptions is
better understood, a similar transformation may occur. It is possible that
.convincing answers to questions of the meaning and justification of moral
judgments can be found in no other way.

I wish, then, to stress the central place of the study of our substantive
moral conceptions. But the corollary to recognizing their complexity is
accepting the fact that our present theories are primitive and have grave
defects. We need to be tolerant of simplifications if they reveal and ap-
proximate the general outlines of our judgments. Objections by way of
counterexamples are to be made with care, since these may tell us only
what we know already, namely that our theory is wrong somewhere. The
important thing is to find out how often and how far it is wrong. All
theories are presumably mistaken in places. The real question at any
given time is which of the views already proposed is the best approxima-
tion overall. To ascertain this some grasp of the structure of rival theories

26. 1 believe that this view goes back in its essentials to Aristotle’s procedure in the Nicomachean
Ethics. See W. F. R. Hardie, Aristotle’s Ethical Theory, ch. II1, esp. pp. 37-45. And Sidgwick thought
of the history of moral philosophy as a series of attempts to state “in full breadth and clearness those
primary intuitions of Reason, by the scientific application of which the common moral thought of
mankind may be at once systematized and corrected.” The Methods of Ethics, pp. 373f. He takes for
granted that philosophical reflection will lead to revisions in our considered judgments, and although
there are elements of epistemological intuitionism in his doctrine, these are not given much weight
when unsupported by systematic considerations. For an account of Sidgwick’s methodology, see
J. B. Schneewind, “First Principles and Common Sense Morality in Sidgwick’s Ethics,” Archiv fiir
Geschichte der Philosophie, Bd. 45 (1963).
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is surely necessary. It is for this reason that I have tried to classify and to
discuss conceptions of justice by reference to their basic intuitive ideas,
since these disclose the main differences between them.

In presenting justice as fairness I shall contrast it with utilitarianism. I
do this for various reasons, partly as an expository device, partly because
the several variants of the utilitarian view have long dominated our philo-
sophical tradition and continue to do so. And this dominance has been
maintained despite the persistent misgivings that utilitarianism so easily
arouses. The explanation for this peculiar state of affairs lies, I believe, in
the fact that no constructive alternative theory has been advanced which
has the comparable virtues of clarity and system and which at the same
time allays these doubts. Intuitionism is not constructive, perfectionism is
unacceptable. My conjecture is that the contract doctrine properly worked
out can fill this gap. I think justice as fairness an endeavor in this direc-
tion.

Of course the contract theory as I shall present it is subject to the
strictures that we have just noted. It is no exception to the primitiveness
that marks existing moral theories. It is disheartening, for example, how
little can now be said about priority rules; and while a lexical ordering
may serve fairly well for some important cases, I assume that it will not
be completely satisfactory. Nevertheless, we are free to use simplifying
devices, and this I have often done. We should view a theory of justice as
a guiding framework designed to focus our moral sensibilities and to put
before our intuitive capacities more limited and manageable questions for
judgment. The principles of justice identify certain considerations as
morally relevant and the priority rules indicate the appropriate prece-
dence when these conflict, while the conception of the original posi-
tion defines the underlying idea which is to inform our deliberations. If
the scheme as a whole seems on reflection to clarify and to order our
thoughts, and if it tends to reduce disagreements and to bring divergent
convictions more in line, then it has done all that one may reasonably ask.
Understood as parts of a framework that does indeed seem to help, the
numerous simplifications may be regarded as provisionally justified.



CHAPTER II. THE PRINCIPLES OF JUSTICE

The theory of justice may be divided into two main parts: (1) an interpre-
tation of the initial situation and a formulation of the various principles
available for choice there, and (2) an argument establishing which of
these principles would in fact be adopted. In this chapter two principles of
justice for institutions and several principles for individuals are discussed
and their meaning explained. Thus I am concerned for the present with
only one aspect of the first part of the theory. Not until the next chapter do
I take up the interpretation of the initial situation and begin the argument
to show that the principles considered here would indeed be acknowl-
edged. A variety of topics are discussed: institutions as subjects of justice
and the concept of formal justice; three kinds of procedural justice; the
place of the theory of the good; and the sense in which the principles of
justice are egalitarian, among others. In each case the aim is to explain the
meaning and application of the principles.

10. INSTITUTIONS AND FORMAL JUSTICE

The primary subject of the principles of social justice is the basic struc-
ture of society, the arrangement of major social institutions into one
scheme of cooperation. We have seen that these principles are to govern
the assignment of rights and duties in these institutions and they are to
determine the appropriate distribution of the benefits and burdens of
social life. The principles of justice for institutions must not be confused
with the principles which apply to individuals and their actions in particu-
lar circumstances. These two kinds of principles apply to different sub-
jects and must be discussed separately.

Now by an institution I shall understand a public system of rules which
defines offices and positions with their rights and duties, powers and
immunities, and the like. These rules specify certain forms of action as
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permissible, others as forbidden; and they provide for certain penalties
and defenses, and so on, when violations occur. As examples of institu-
tions, or more generally social practices, we may think of games and
rituals, trials and parliaments, markets and systems of property. An insti-
tution may be thought of in two ways: first as an abstract object, that is, as
a possible form of conduct expressed by a system of rules; and second, as
the realization in the thought and conduct of certain persons at a certain
time and place of the actions specified by these rules. There is an ambigu-
ity, then, as to which is just or unjust, the institution as realized or the
institution as an abstract object. It seems best to say that it is the institu-
tion as realized and effectively and impartially administered which is just
or unjust. The institution as an abstract object is just or unjust in the sense
that any realization of it would be just or unjust.

An institution exists at a certain time and place when the actions
specified by it are regularly carried out in accordance with a public under-
standing that the system of rules defining the institution is to be followed.
Thus parliamentary institutions are defined by a certain system of rules
(or family of such systems to allow for variations). These rules enumerate
certain forms of action ranging from holding a session of parliament to
taking a vote on a bill to raising a point of order. Various kinds of general
norms are organized into a coherent scheme. A parliamentary institution
exists at a certain time and place when certain people perform the appro-
priate actions, engage in these activities in the required way, with a recip-
rocal recognition of one another’s understanding that their conduct ac-
cords with the rules they are to comply with.'

In saying that an institution, and therefore the basic structure of soci-
ety, is a public system of rules, I mean then that everyone engaged in it
knows what he would know if these rules and his participation in the
activity they define were the result of an agreement. A person taking part
in an institution knows what the rules demand of him and of the others.
He also knows that the others know this and that they know that he knows
this, and so on. To be sure, this condition is not always fulfilled in the case
of actual institutions, but it is a reasonable simplifying assumption. The
principles of justice are to apply to social arrangements understood to be
public in this sense. Where the rules of a certain subpart of an institution
are known only to those belonging to it, we may assume that there is an
understanding that those in this part can make rules for themselves as

1. See H. L. A. Hart, The Concept of Law (Oxford, The Clarendon Press, 1961), pp. 59f, 106f,
109-114, for a discussion of when rules and legal systems may be said to exist.
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long as these rules are designed to achieve ends generally accepted and
others are not adversely affected. The publicity of the rules of an institu-
tion insures that those engaged in it know what limitations on conduct to
expect of one another and what kinds of actions are permissible. There is
a common basis for determining mutual expectations. Moreover, in a
well-ordered society, one effectively regulated by a shared conception of
justice, there is also a public understanding as to what is just and unjust.
Later I assume that the principles of justice are chosen subject to the
knowledge that they are to be public (§23). This condition is a natural one
in a contractarian theory.

It is necessary to note the distinction between the constitutive rules of
an institution, which establish its various rights and duties, and so on, and
strategies and maxims for how best to take advantage of the institution for
particular purposes.2 Rational strategies and maxims are based upon an
analysis of which permissible actions individuals and groups will decide
upon in view of their interests, beliefs, and conjectures about one an-
other’s plans. These strategies and maxims are not themselves part of the
institution. Rather they belong to the theory of it, for example, to the
theory of parliamentary politics. Normally the theory of an institution,
just as that of a game, takes the constitutive rules as given and analyzes
the way in which power is distributed and explains how those engaged in
it are likely to avail themselves of its opportunities. In designing and
reforming social arrangements one must, of course, examine the schemes
and tactics it allows and the forms of behavior which it tends to encour-
age. Ideally the rules should be set up so that men are led by their
predominant interests to act in ways which further socially desirable
ends. The conduct of individuals guided by their rational plans should be
coordinated as far as possible to achieve results which although not in-
tended or perhaps even foreseen by them are nevertheless the best ones
from the standpoint of social justice. Bentham thinks of this coordination
as the artificial identification of interests, Adam Smith as the work of the
invisible hand.’ It is the aim of the ideal legislator in enacting laws and of
the moralist in urging their reform. Still, the strategies and tactics fol-

2. On constitutive rules and institutions, see J. R. Searle, Speech Acts (Cambridge, The University
Press, 1969), pp. 33-42. See also G. E. M. Anscombe, “On Brute Facts,” Analysis, vol. 18 (1958);
and B. J. Diggs, “Rules and Utilitarianism,” American Philosophical Quarterly, vol. 1 (1964), where
various interpretations of rules are discussed.

3. The phrase “the artificial identification of interests” is from Elie Halévy’s account of Bentham in
La Formation du radicalisme philosophique, vol. 1 (Paris, Felix Alcan, 1901), pp. 20-24. On the
invisible hand, see The Wealth of Nations, ed. Edwin Cannan (New York, The Modern Library, 1937),
p. 423.
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tions of political justice. In general, all that can be said is that the strength
of the claims of formal justice, of obedience to system, clearly depend
upon the substantive justice of institutions and the possibilities of their
reform.

Some have held that in fact substantive and formal justice tend to go
together and therefore that at least grossly unjust institutions are never, or
at any rate rarely, impartially and consistently administered.® Those who
uphold and gain from unjust arrangements, and who deny with contempt
the rights and liberties of others, are not likely, it is said, to let scruples
concerning the rule of law interfere with their interests in particular cases.
The inevitable vagueness of laws in general and the wide scope allowed
for their interpretation encourages an arbitrariness in reaching decisions
which only an allegiance to justice can allay. Thus it is maintained that
where we find formal justice, the rule of law and the honoring of legiti-
mate expectations, we are likely to find substantive justice as well. The
desire to follow rules impartially and consistently, to treat similar cases
similarly, and to accept the consequences of the application of public
norms is intimately connected with the desire, or at least the willingness,
to recognize the rights and liberties of others and to share fairly in the
benefits and burdens of social cooperation. The one desire tends to be
associated with the other. This contention is certainly plausible but I shall
not examine it here. For it cannot be properly assessed until we know
what are the most reasonable principles of substantive justice and under
what conditions men come to affirm and to live by them. Once we under-
stand the content of these principles and their basis in reason and human
attitudes, we may be in a position to decide whether substantive and
formal justice are tied together.

11. TWO PRINCIPLES OF JUSTICE

I shall now state in a provisional form the two principles of justice that I
believe would be agreed to in the original position. The first formulation
of these principles is tentative. As we go on I shall consider several
formulations and approximate step by step the final statement to be given
much later. I believe that doing this allows the exposition to proceed in a
natural way.

6. See Lon Fuller, The Morality of Law (New Haven, Yale University Press, 1964), ch. IV.
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The first statement of the two principles reads as follows.

First: each person is to have an equal right to the most extensive
scheme of equal basic liberties compatible with a similar scheme of
liberties for others.

Second: social and economic inequalities are to be arranged so that
they are both (a) reasonably expected to be to everyone’s advantage,
and (b) attached to positions and offices open to all.

There are two ambiguous phrases in the second principle, namely “every-
one’s advantage” and “open to all.” Determining their sense more exactly
will lead to a second formulation of the principle in §13. The final version
of the two principles is given in §46; §39 considers the rendering of the
first principle.

These principles primarily apply, as I have said, to the basic structure
of society and govern the assignment of rights and duties and regulate the
distribution of social and economic advantages. Their formulation pre-
supposes that, for the purposes of a theory of justice, the social structure
may be viewed as having two more or less distinct parts, the first princi-
ple applying to the one, the second principle to the other. Thus we distin-
guish between the aspects of the social system that define and secure the
equal basic liberties and the aspects that specify and establish social and
economic inequalities. Now it is essential to observe that the basic liber-
ties are given by a list of such liberties. Important among these are
political liberty (the right to vote and to hold public office) and freedom
of speech and assembly; liberty of conscience and freedom of thought;
freedom of the person, which includes freedom from psychological op-
pression and physical assault and dismemberment (integrity of the per-
son); the right to hold personal property and freedom from arbitrary arrest
and seizure as defined by the concept of the rule of law. These liberties
are to be equal by the first principle.

The second principle applies, in the first approximation, to the distribu-
tion of income and wealth and to the design of organizations that make
use of differences in authority and responsibility. While the distribution
of wealth and income need not be equal, it must be to everyone’s advan-
tage, and at the same time, positions of authority and responsibility must
be accessible to all. One applies the second principle by holding positions
open, and then, subject to this constraint, arranges social and economic
inequalities so that everyone benefits.

These principles are to be arranged in a serial order with the first
principle prior to the second. This ordering means that infringements of
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the basic equal liberties protected by the first principle cannot be justi-
fied, or compensated for, by greater social and economic advantages.
These liberties have a central range of application within which they can
be limited and compromised only when they conflict with other basic
liberties. Since they may be limited when they clash with one another,
none of these liberties is absolute; but however they are adjusted to form
one system; this system is to be the same for all. It is difficult, and
perhaps impossible, to give a complete specification of these liberties
independently from the particular circumstances—social, economic, and
technological—of a given society. The hypothesis is that the general form
of such a list could be devised with sufficient exactness to sustain this
conception of justice. Of course, liberties not on the list, for example, the
right to own certain kinds of property (e.g., means of production) and
freedom of contract as understood by the doctrine of laissez-faire are not
basic; and so they are not protected by the priority of the first principle.
Finally, in regard to the second principle, the distribution of wealth and
income, and positions of authority and responsibility, are to be consistent
with both the basic liberties and equality of opportunity.

The two principles are rather specific in their content, and their accep-
tance rests on certain assumptions that I must eventually try to explain
and justify. For the present, it should be observed that these principles are
a special case of a more general conception of justice that can be ex-
pressed as follows.

All social values—Tliberty and opportunity, income and wealth, and the

social bases of self-respect—are to be distributed equally unless an

unequal distribution of any, or all, of these values is to everyone’s
advantage.
Injustice, then, is simply inequalities that are not to the benefit of all. Of
course, this conception is extremely vague and requires interpretation.

As a first step, suppose that the basic structure of society distributes
certain primary goods, that is, things that every rational man is presumed
to want. These goods normally have a use whatever a person’s rational
plan of life. For simplicity, assume that the chief primary goods at the
disposition of society are rights, liberties, and opportunities, and income
and wealth. (Later on in Part Three the primary good of self-respect has a
central place.) These are the social primary goods. Other primary goods
such as health and vigor, intelligence and imagination, are natural goods;
although their possession is influenced by the basic structure, they are not
so directly under its control. Imagine, then, a hypothetical initial arrange-
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ment in which all the social primary goods are equally distributed: every-
one has similar rights and duties, and income and wealth are evenly
shared. This state of affairs provides a benchmark for judging improve-
ments. If certain inequalities of wealth and differences in authority would
make everyone better off than in this hypothetical starting situation, then
they accord with the general conception.

Now it is possible, at least theoretically, that by giving up some of their
fundamental liberties men are sufficiently compensated by the resulting
social and economic gains. The general conception of justice imposes no
restrictions on what sort of inequalities are permissible; it only requires
that everyone’s position be improved. We need not suppose anything so
drastic as consenting to a condition of slavery. Imagine instead that peo-
ple seem willing to forego certain political rights when the economic
returns are significant. It is this kind of exchange which the two principles
rule out; being arranged in serial order they do not permit exchanges
between basic liberties and economic and social gains except under ex-
tenuating circumstances (§§26, 39).

For the most part, I shall leave aside the general conception of justice
and examine instead the two principles in serial order. The advantage of
this procedure is that from the first the matter of priorities is recognized
and an effort made to find principles to deal with it. One is led to attend
throughout to the conditions under which the absolute weight of liberty
with respect to social and economic advantages, as defined by the lexical
order of the two principles, would be reasonable. Offhand, this ranking
appears extreme and too special a case to be of much interest; but there is
more justification for it than would appear at first sight. Or at any rate, so
I shall maintain (§82). Furthermore, the distinction between fundamental
rights and liberties and economic and social benefits marks a difference
among primary social goods that suggests an important division in the
social system. Of course, the distinctions drawn and the ordering pro-
posed are at best only approximations. There are surely circumstances in
which they fail. But it is essential to depict clearly the main lines of a
reasonable conception of justice; and under many conditions anyway, the
two principles in serial order may serve well enough.

The fact that the two principles apply to institutions has certain conse-
quences. First of all, the rights and basic liberties referred to by these
principles are those which are defined by the public rules of the basic
structure. Whether men are free is determined by the rights and duties
established by the major institutions of society. Liberty is a certain pattern
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of social forms. The first principle simply requires that certain sorts of
rules, those defining basic liberties, apply to everyone equally and that
they allow the most extensive liberty compatible with a like liberty for all.
The only reason for circumscribing basic liberties and making them less
extensive is that otherwise they would interfere with one another.

Further, when principles mention persons, or require that everyone
gain from an inequality, the reference is to representative persons holding
the various social positions, or offices established by the basic structure.
Thus in applying the second principle I assume that it is possible to assign
an expectation of well-being to representative individuals holding these
positions. This expectation indicates their life prospects as viewed from
their social station. In general, the expectations of representative persons
depend upon the distribution of rights and duties throughout the basic
structure. Expectations are connected: by raising the prospects of the
representative man in one position we presumably increase or decrease
the prospects of representative men in other positions. Since it applies to
institutional forms, the second principle (or rather the first part of it)
refers to the expectations of representative individuals. As I shall discuss
below (§14), neither principle applies to distributions of particular goods
to particular individuals who may be identified by their proper names.
The situation where someone is considering how to allocate certain com-
modities to needy persons who are known to him is not within the scope
of the principles. They are meant to regulate basic institutional arrange-
ments. We must not assume that there is much similarity from the stand-
point of justice bétween an administrative allotment of goods to specific
persons and the appropriate design of society. Our common sense intui-
tions for the former may be a poor guide to the latter.

Now the second principle insists that each person benefit from permis-
sible inequalities in the basic structure. This means that it must be reason-
able for each relevant representative man defined by this structure, when
he views it as a going concern, to prefer his prospects with the inequality
to his prospects without it. One is not allowed to justify differences in
income or in positions of authority and responsibility on the ground that
the disadvantages of those in one position are outweighed by the greater
advantages of those in another. Much less can infringements of liberty be
counterbalanced in this way. It is obvious, however, that there are in-
definitely many ways in which all may be advantaged when the initial
arrangement of equality is taken as a benchmark. How then are we to
choose among these possibilities? The principles must be specified so
that they yield a determinate conclusion. I now turn to this problem.
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12. The Second Principle

THE PRINCIPLE OF EFFICIENCY

Assume that there is a fixed stock of commodities to be distributed
between two persons, X; and X,. Let the line AB represent the points such
that given x,’s gain at the corresponding level, there is no way to distrib-
ute the commodities so as to make x, better off than the point indicated by
the curve. Consider the point D = (a,b). Then holding x,, at the level a,
the best that can be done for x, is the level b. In figure 3 the point O, the
origin, represents the position before any commodities are distributed.
The points on the line AB are the efficient points. Each point on AB can
be seen to satisfy Pareto’s criterion: there is no redistribution that makes
either person better off without making the other worse off. This is con-
veyed by the fact that the line AB slopes downward to the right. Since
there is but a fixed stock of items, it is supposed that as one person gains
the other loses. (Of course, this assumption is dropped in the case of the
basic structure which is a system of cooperation producing a sum of
positive advantages.) Normally the region OAB is taken to be a convex
set. This means that given any pair of points in the set, the points on the
straight line joining these two points are also in the set. Circles, ellipses,
squares, triangles, and so on are convex sets.

It is clear that there are many efficient points, in fact, all the points on
the line AB. The principle of efficiency does not by itself select one par-
ticular distribution of commodities as the efficient one. To select among
the efficient distributions some other principle, a principle of justice, say,
is necessary.

Of two points, if one is northeast of the other, this point is superior by

X2
B

FIGURE 3
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the principle of efficiency. Points to the northwest or southeast cannot be
compared. The ordering defined by the principle of efficiency is but a
partial one. Thus in figure 4 while C is superior to E, and D is superior to
F, none of the points on the line AB are either superior or inferior to one
another. The class of efficient points cannot be ranked. Even the extreme
points A and B at which one of the parties has everything are efficient,
just as other points on AB.

Observe that we cannot say that any point on the line AB is superior to
all points in the interior of OAB. Each point on AB is superior only to
those points in the interior southwest of it. Thus the point D is superior to
all points inside the rectangle indicated by the dotted lines joining D to
the points a and b. The point D is not superior to the point E. These points
cannot be ordered. The point C, however, is superior to E and so are all
the points on the line AB belonging to the small shaded triangular region
that has the point E as a corner.

On the other hand, if one takes the 45° line as indicating the locus of
equal distribution (this assumes an interpersonal cardinal interpretation of
the axes, something not supposed in the preceding remarks), and if one
counts this as an additional basis of decision, then all things considered,
the point D may be preferable to both C and E. It is much closer to this
line. One may even decide that an interior point such as F is to be pre-
ferred to C which is an efficient point. Actually, in justice as fairness the
principles of justice are prior to considerations of efficiency and there-
fore, roughly speaking, the interior points that represent just distributions
will generally be preferred to efficient points which represent unjust
distributions. Of course, figure 4 depicts a very simple situation and
cannot be applied to the basic structure.
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Now the principle of efficiency can be applied to the basic structure by
reference to the expectations of representative men.” Thus we can say that
an arrangement of rights and duties in the basic structure is efficient if
and only if it is impossible to change the rules, to redefine the scheme of
rights and duties, so as to raise the expectations of any representative man
(at least one) without at the same time lowering the expectations of some
(at least one) other representative man. Of course, these alterations must
be consistent with the other principles. That is, in changing the basic
structure we are not permitted to violate the principle of equal liberty or
the requirement of open positions. What can be altered is the distribution
of income and wealth and the way in which those in positions of authority
and responsibility can regulate cooperative activities. Consistent with the
constraints of liberty and accessibility, the allocation of these primary
goods may be adjusted to modify the expectations of representative indi-
viduals. An arrangement of the basic structure is efficient when there is
no way to change this distribution so as to raise the prospects of some
without lowering the prospects of others.

There are, I shall assume, many efficient arrangements of the basic
structure. Each of these specifies a division of advantages from social
cooperation. The problem is to choose between them, to find a conception
of justice that singles out one of these efficient distributions as also just.
If we succeed in this, we shall have gone beyond mere efficiency yet in a
way compatible with it. Now it is natural to try out the idea that as long as
the social system is efficient there is no reason to be concerned with
distribution. All efficient arrangements are in this case declared equally
just. Of course, this suggestion would be outlandish for the allocation of
particular goods to known individuals. No one would suppose that it is a
matter of indifference from the standpoint of justice whether any one of a
number of men happens to have everything. But the suggestion seems
equally unreasonable for the basic structure. Thus it may be that under
certain conditions serfdom cannot be significantly reformed without low-
ering the expectations of some other representative man, say that of land-
owners, in which case serfdom is efficient. Yet it may also happen under
the same conditions that a system of free labor cannot be changed without

9. For the application of the Pareto criterion to systems of public rules, see J. M. Buchanan, “The
Relevance of Pareto Optimality,” Journal of Conflict Resolution, vol. 6 (1962), as well as his book
with Gordon Tullock, The Calculus of Consent (Ann Arbor, The University of Michigan Press, 1962).
In applying this and other principles to institutions I follow one of the points of “Two Concepts of
Rules,” Philosophical Review, vol. 64 (1955). Doing this has the advantage, among other things, of
constraining the employment of principles by publicity effects. See §23, note 8.
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lowering the expectations of some other representative man, say that of
free laborers, so this arrangement is likewise efficient. More generally,
whenever a society is relevantly divided into a number of classes, it is
possible, let us suppose, to maximize with respect to any one of its
representative men. These maxima give at least this many efficient posi-
tions, for none of them can be departed from to raise the expectations of
others without lowering those of the representative man with respect to
whom the maximum is defined. Thus each of these extremes is efficient
but they surely cannot be all just.

Now these reflections show only what we knew all along, that is, that
the principle of efficiency cannot serve alone as a conception of justice."’
Therefore it must be supplemented in some way. Now in the system of
natural liberty the principle of efficiency is constrained by certain back-
ground institutions; when these constraints are satisfied, any resulting
efficient distribution is accepted as just. The system of natural liberty
selects an efficient distribution roughly as follows. Let us suppose that we
know from economic theory that under the standard assumptions defining
a competitive market economy, income and wealth will be distributed in
an efficient way, and that the particular efficient distribution which results
in any period of time is determined by the initial distribution of assets,
that is, by the initial distribution of income and wealth, and of natural
talents and abilities. With each initial distribution, a definite efficient
outcome is arrived at. Thus it turns out that if we are to accept the out-
come as just, and not merely as efficient, we must accept the basis upon
which over time the initial distribution of assets is determined.

In the system of natural liberty the initial distribution is regulated by
the arrangements implicit in the conception of careers open to talents (as
earlier defined). These arrangements presuppose a background of equal
liberty (as specified by the first principle) and a free market economy.
They require a formal equality of opportunity in that all have at least the
same legal rights of access to all advantaged social positions. But since
there is no effort to preserve an equality, or similarity, of social condi-
tions, except insofar as this is necessary to preserve the requisite back-
ground institutions, the initial distribution of assets for any period of time
is strongly influenced by natural and social contingencies. The existing

10. This fact is generally recognized in welfare economics, as when it is said that efficiency is to be
balanced against equity. See for example Tibor Scitovsky, Welfare and Competition (London, George
Allen and Unwin, 1952), pp. 60-69 and 1. M. D. Little, A Critique of Welfare Economics, 2nd ed.
(Oxford, The Clarendon Press, 1957), ch. VI, esp. pp. 112-116. See Sen’s remarks on the limitations
of the principle of efficiency, Collective Choice and Social Welfare, pp. 22, 24-26, 83-86.
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distribution of income and wealth, say, is the cumulative effect of prior
distributions of natural assets—that is, natural talents and abilities—as
these have been developed or left unrealized, and their use favored or
disfavored over time by social circumstances and such chance contingen-
cies as accident and good fortune. Intuitively, the most obvious injustice
of the system of natural liberty is that it permits distributive shares to be
improperly influenced by these factors so arbitrary from a moral point of
view.

The liberal interpretation, as I shall refer to it, tries to correct for this
by adding to the requirement of careers open to talents the further condi-
tion of the principle of fair equality of opportunity. The thought here is
that positions are to be not only open in a formal sense, but that all should
have a fair chance to attain them. Offhand it is not clear what is meant,
but we might say that those with similar abilities and skills should have
similar life chances. More specifically, assuming that there is a distribu-
tion of natural assets, those who are at the same level of talent and ability,
and have the same willingness to use them, should have the same pros-
pects of success regardless of their initial place in the social system. In all
sectors of society there should be roughly equal prospects of culture and
achievement for everyone similarly motivated and endowed. The expecta-
tions of those with the same abilities and aspirations should not be af-
fected by their social class."

The liberal interpretation of the two principles seeks, then, to mitigate
the influence of social contingencies and natural fortune on distributive
shares. To accomplish this end it is necessary to impose further basic
structural conditions on the social system. Free market arrangements
must be set within a framework of political and legal institutions which
regulates the overall trends of economic events and preserves the social
conditions necessary for fair equality of opportunity. The elements of this
framework are familiar enough, though it may be worthwhile to recall the
importance of preventing excessive accumulations of property and wealth
and of maintaining equal opportunities of education for all. Chances to
acquire cultural knowledge and skills should not depend upon one’s class
position, and so the school system, whether public or private, should be
designed to even out class barriers.

While the liberal conception seems clearly preferable to the system of

11. This definition follows Sidgwick’s suggestion in The Methods of Ethics, p. 285n. See also
R. H. Tawney, Equality (London, George Allen and Unwin, 1931), ch. II, sec. ii; and B. A. O.
Williams, “The Idea of Equality,” in Philosophy, Politics, and Society, ed. Peter Laslett and W. G.
Runciman (Oxford, Basil Blackwell, 1962), pp. 125f.
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persons better off (limiting ourselves to the two-person case for simplic-
ity), an equal distribution is to be preferred. The indifference curves take
the form depicted in figure 5. These curves are actually made up of
vertical and horizontal lines that intersect at right angles at the 45° line
(again supposing an interpersonal and cardinal interpretation of the axes).
No matter how much either person’s situation is improved, there is no
gain from the standpoint of the difference principle unless the other gains
also.

Suppose that x, is the most favored representative man in the basic
structure. As his expectations are increased so are the prospects of x,, the
least advantaged man. In figure 6 let the curve OP represent the contribu-
tion to x,’s expectations made by the greater expectations of x,. The point
O, the origin, represents the hypothetical state in which all social pri-
mary goods are distributed equally. Now the OP curve is always below
the 45° line, since x, is always better off. Thus the only relevant parts of
the indifference curves are those below this line, and for this reason the
upper left-hand part of figure 6 is not drawn in. Clearly the difference
principle is perfectly satisfied only when the OP curve is just tangent to
the highest indifference curve that it touches. In figure 6 this is at the
point a.

Note that the contribution curve, the curve OP, rises upward to the
right because it is assumed that the social cooperation defined by the
basic structure is mutually advantageous. It is no longer a matter of shuf-
fling about a fixed stock of goods. Also, nothing is lost if an accurate in-
terpersonal comparison of benefits is impossible. It suffices that the least
favored person can be identified and his rational preference determined.

A view less egalitarian than the difference principle, and perhaps more
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plausible at first sight, is one in which the indifference lines for just
distributions (or for all things considered) are smooth curves convex to
the origin, as in figure 7. The indifference curves for social welfare
functions are often depicted in this fashion. This shape of the curves
expresses the fact that as either person gains relative to the other, further
benefits to him become less valuable from a social point of view.

A classical utilitarian, on the other hand, is indifferent as to how a
constant sum of benefits is distributed. He appeals to equality only to
break ties. If there are but two persons, then assuming an interpersonal
cardinal interpretation of the axes, the utilitarian’s indifference lines for
distributions are straight lines perpendicular to the 45° line. Since, how-
ever, Xx; and x, are representative men, the gains to them have to be
weighted by the number of persons they each represent. Since presum-
ably x, represents rather more persons than x,, the indifference lines
become more horizontal, as seen in figure 8. The ratio of the number of
advantaged to the number of disadvantaged defines the slope of these
straight lines. Drawing the same contribution curve OP as before, we see
that the best distribution from a utilitarian point of view is reached at the
point which is beyond the point b where the OP curve reaches its maxi-
mum. Since the difference principle selects the point b and b is always to
the left of a, utilitarianism allows, other things equal, larger inequalities.

To illustrate the difference principle, consider the distribution of income
among social classes. Let us suppose that the various income groups
correlate with representative individuals by reference to whose expecta-
tions we can judge the distribution. Now those starting out as members of
the entrepreneurial class in property-owning democracy, say, have a bet-
ter prospect than those who begin in the class of unskilled laborers. It
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seems likely that this will be true even when the social injustices which
now exist are removed. What, then, can possibly justify this kind of initial
inequality in life prospects? According to the difference principle, it is
Justifiable only if the difference in expectation is to the advantage of the
representative man who is worse off, in this case the representative un-
‘'skilled worker. The inequality in expectation is permissible only if lower-
ing it would make the working class even more worse off. Supposedly,
given the rider in the second principle concerning open positions, and the
principle of liberty generally, the greater expectations allowed to entre-
preneurs encourages them to do things which raise the prospects of labor-
ing class. Their better prospects act as incentives so that the economic
process is more efficient, innovation proceeds at a faster pace, and so on.
I shall not consider how far these things are true. The point is that
something of this kind must be argued if these inequalities are to satisfy
by the difference principle.

I shall now make a few remarks about this principle. First of all, in
applying it, one should distinguish between two cases. The first case is
that in which the expectations of the least advantaged are indeed maxi-
mized (subject, of course, to the mentioned constraints). No changes in
the expectations of those better off can improve the situation of those
worst off. The best arrangement obtains, what I shall call a perfectly just
scheme. The second case is that in which the expectations of all those
better off at least contribute to the welfare of the more unfortunate. That
is, if their expectations were decreased, the prospects of the least advan-
taged would likewise fall. Yet the maximum is not yet achieved. Even
higher expectations for the more advantaged would raise the expectations
of those in the lowest position. Such a scheme is, I shall say, just through-
out, but not the best just arrangement. A scheme is unjust when the higher
expectations, one or more of them, are excessive. If these expectations
were decreased, the situation of the least favored would be improved.
How unjust an arrangement is depends on how excessive the higher
expectations are and to what extent they depend upon the violation of the
other principles of justice, for example, fair equality of opportunity; but I
shall not attempt to measure the degrees of injustice. The point to note
here is that while the difference principle is, strictly speaking, a maximiz-
ing principle, there is a significant distinction between the cases that fall
short of the best arrangement. A society should try to avoid situations
where the marginal contributions of those better off are negative, since,
other things equal, this seems a greater fault than falling short of the best
scheme when these contributions are positive. The even larger difference
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between classes violates the principle of mutual advantage as well as
democratic equality (§17).

A further point is this. We saw that the system of natural liberty and the
liberal conception go beyond the principle of efficiency by setting up
certain background institutions and leaving the rest to pure procedural
justice. The democratic conception holds that while pure procedural jus-
tice may be invoked to some extent at least, the way previous interpreta-
tions do this still leaves too much to social and natural contingency. But it
should be noted that the difference principle is compatible with the prin-
ciple of efficiency. For when the former is fully satisfied, it is indeed
impossible to make any one representative man better off without making
another worse off, namely, the least advantaged representative man whose
expectations we are to maximize. Thus justice is defined so that it is
consistent with efficiency, at least when the two principles are perfectly
fulfilled. Of course, if the basic structure is unjust, these principles will
authorize changes that may lower the expectations of some of those
better off; and therefore the democratic conception is not consistent with
the principle of efficiency if this principle is taken to mean that only
changes which improve everyone’s prospects are allowed. Justice is prior
to efficiency and requires some changes that are not efficient in this sense.
Consistency obtains only in the sense that a perfectly just scheme is also
efficient.

Next, we may consider a certain complication regarding the meaning
of the difference principle. It has been taken for granted that if the princi-
ple is satisfied, everyone is benefited. One obvious sense in which this is
so is that each man’s position is improved with respect to the initial
arrangement of equality. But it is clear that nothing depends upon being
able to identify this initial arrangement; indeed, how well off men are in
this situation plays no essential role in applying the difference principle.
We simply maximize the expectations of the least favored position sub-
ject to the required constraints. As long as doing this is an improvement
for everyone, as so far I have assumed it is, the estimated gains from the
situation of hypothetical equality are irrelevant, if not largely impossible
to ascertain anyway. There may be, however, a further sense in which
everyone is advantaged when the difference principle is satisfied, at least
if we make certain assumptions. Let us suppose that inequalities in expec-
tations are chain-connected: that is, if an advantage has the effect of
raising the expectations of the lowest position, it raises the expectations
of all positions in between. For example, if the greater expectations for
entrepreneurs benefit the unskilled worker, they also benefit the semi-
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skilled. Notice that chain connection says nothing about the case where
the least advantaged do not gain, so that it does not mean that all effects
move together. Assume further that expectations are close-knit: that is, it
is impossible to raise or lower the expectation of any representative man
without raising or lowering the expectation of every other representative
man, especially that of the least advantaged. There is no loose-jointed-
ness, so to speak, in the way expectations hang together. Now with these
assumptions there is a sense in which everyone benefits when the differ-
ence principle is satisfied. For the representative man who is better off in
any two-way comparison gains by the advantages offered him, and the
man who is worse off gains from the contributions which these inequali-
ties make. Of course, these conditions may not hold. But in this case
those who are better off should not have a veto over the benefits available
for the least favored. We are still to maximize the expectations of those
most disadvantaged. (See the accompanying discussion of chain connec-
tion.)

CHAIN CONNECTION

For simplicity assume that there are three representative men. Let x; be
the most favored and x; the least favored with x, in between. Let the
expectations of x; be marked off along the horizontal axis, the expecta-
tions of x, and x; along the vertical axis. The curves showing the contri-
bution of the most favored to the other groups begin at the origin as the
hypothetical position of equality. Moreover, there is a maximum gain
permitted to the most favored on the assumption that, even if the differ-
ence principle would allow it, there would be unjust effects on the politi-
cal system and the like excluded by the priority of liberty.

The difference principle selects the point where the curve for x;
reaches its maximum, for example, the point a in figure 9.

Chain connection means that at any point where the x; curve is rising
to the right, the x, curve is also rising, as in the intervals left of the points
a and b in figures 9 and 10. Chain connection says nothing about the case
where the x; curve is falling to the right, as in the interval to the right of
the point a in figure 9. The x, curve may be either rising or falling (as
indicated by the dashed line x3). Chain connection does not hold to the
right of b in figure 10.

Intervals in which both the x, and the x; curves are rising define the
intervals of positive contributions. Any more to the right increases the
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assumption of very high risk aversion. There is indeed a relation between
the difference principle and such an assumption, but extreme attitudes to
risk are not postulated (§28); and in any case, there are many considera-
tions in favor of the difference principle in which the aversion to risk
plays no role at all. Thus it is best to use the term “maximin criterion”
solely for the rule of choice under uncertainty.

14. FAIR EQUALITY OF OPPORTUNITY AND
PURE PROCEDURAL JUSTICE

I should now like to comment upon the second part of the second princi-
ple, henceforth to be understood as the liberal principle of fair equality of
opportunity. It must not then be confused with the notion of careers open
to talents; nor must one forget that since it is tied in with the difference
principle its consequences are quite distinct from the liberal interpretation
of the two principles taken together. In particular, I shall try to show
further on (§17) that this principle is not subject to the objection that it
leads to a meritocratic society. Here I wish to consider a few other points,
especially its relation to the idea of pure procedural justice.

First, though, I should note that the reasons for requiring open posi-
tions are not solely, or even primarily, those of efficiency. I have not
maintained that offices must be open if in fact everyone is to benefit from
an arrangement. For it may be possible to improve everyone’s situation
by assigning certain powers and benefits to positions despite the fact that
certain groups are excluded from them. Although access is restricted,
perhaps these offices can still attract superior talent and encourage better
performance. But the principle of open positions forbids this. It expresses
the conviction that if some places were not open on a basis fair to all,
those kept out would be right in feeling unjustly treated even though they
benefited from the greater efforts of those who were allowed to hold
them. They would be justified in their complaint not only because they
were excluded from certain external rewards of office but because they
were debarred from experiencing the realization of self which comes
from a skillful and devoted exercise of social duties. They would be
deprived of one of the main forms of human good. \

Now I have said that the basic structure is the primary subject of
justice. Of course, any ethical theory recognizes the importance of the
basic structure as a subject of justice, but not all theories regard its
importance in the same way. In justice as fairness society is interpreted as
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a cooperative venture for mutual advantage. The basic structure is a
public system of rules defining a scheme of activities that leads men to
act together so as to produce a greater sum of benefits and assigns to each
certain recognized claims to a share in the proceeds. What a person does
depends upon what the public rules say he will be entitled to, and what a
person is entitled to depends on what he does. The distribution which
results is arrived at by honoring the claims determined by what persons
undertake to do in the light of these legitimate expectations.

These considerations suggest the idea of treating the question of dis-
tributive shares as a matter of pure procedural justice.'* The intuitive idea
is to design the social system so that the outcome is just whatever it
happens to be, at least so long as it is within a certain range. The notion of
pure procedural justice is best understood by a comparison with perfect
and imperfect procedural justice. To illustrate the former, consider the
simplest case of fair division. A number of men are to divide a cake:
assuming that the fair division is an equal one, which procedure, if any,
will give this outcome? Technicalities aside, the obvious solution is to
have one man divide the cake and get the last piece, the others being
allowed their pick before him. He will divide the cake equally, since in
this way he assures for himself the largest share possible. This example
illustrates the two characteristic features of perfect procedural justice.
First, there is an independent criterion for what is a fair division, a
criterion defined separately from and prior to the procedure which is to be
followed. And second, it is possible to devise a procedure that is sure to
give the desired outcome. Of course, certain assumptions are made here,
such as that the man selected can divide the cake equally, wants as large a
piece as he can get, and so on. But we can ignore these details. The
essential thing is that there is an independent standard for deciding which
outcome is just and a procedure guaranteed to lead to it. Pretty clearly,
perfect procedural justice is rare, if not impossible, in cases of much
practical interest.

Imperfect procedural justice is exemplified by a criminal trial. The
desired outcome is that the defendant should be declared guilty if and
only if he has committed the offense with which he is charged. The trial
procedure is framed to search for and to establish the truth in this regard.

14. For a general discussion of procedural justice, see Brian Barry, Political Argument (London,
Routledge and Kegan Paul, 1965), ch. VI. On the problem of fair division, see R. D. Luce and
Howard Raiffa, Games and Decisions (New York, John Wiley and Sons, Inc., 1957), pp. 363-368;
and Hugo Steinhaus, “The Problem of Fair Division,” Econometrica, vol. 16 (1948).
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But it seems impossible to design the legal rules so that they always lead
to the correct result. The theory of trials examines which procedures and
rules of evidence, and the like, are best calculated to advance this purpose
consistent with the other ends of the law. Different arrangements for
hearing cases may reasonably be expected in different circumstances to
yield the right results, not always but at least most of the time. A trial,
then, is an instance of imperfect procedural justice. Even though the law
is carefully followed, and the proceedings fairly and properly conducted,
it may reach the wrong outcome. An innocent man may be found guilty, a
guilty man may be set free. In such cases we speak of a miscarriage of
justice: the injustice springs from no human fault but from a fortuitous
combination of circumstances which defeats the purpose of the legal
rules. The characteristic mark of imperfect procedural justice is that while
there is an independent criterion for the correct outcome, there is no
feasible procedure which is sure to lead to it.

By contrast, pure procedural justice obtains when there is no inde-
pendent criterion for the right result: instead there is a correct or fair
procedure such that the outcome is likewise correct or fair, whatever it is,
provided that the procedure has been properly followed. This situation is
illustrated by gambling. If a number of persons engage in a series of fair
bets, the distribution of cash after the last bet is fair, or at least not unfair,
whatever this distribution is. I assume here that fair bets are those having
a zero expectation of gain, that the bets are made voluntarily, that no one
cheats, and so on. The betting procedure is fair and freely entered into
under conditions that are fair. Thus the background circumstances define
a fair procedure. Now any distribution of cash summing to the initial
stock held by all individuals could result from a series of fair bets. In this
sense all of these particular distributions are equally fair. A distinctive
feature of pure procedural justice is that the procedure for determining
the just result must actually be carried out; for in these cases there is no
independent criterion by reference to which a definite outcome can be
known to be just. Clearly we cannot say that a particular state of affairs is
Jjust because it could have been reached by following a fair procedure.
This would permit far too much. It would allow one to say that almost any
distribution of goods is just, or fair, since it could have come about as a
result of fair gambles. What makes the final outcome of betting fair, or
not unfair, is that it is the one which has arisen after a series of fair
gambles. A fair procedure translates its fairness to the outcome only when
it is actually carried out.
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In order, therefore, to apply the notion of pure procedural justice to
distributive shares it is necessary to set up and to administer impartially a
just system of institutions. Only against the background of a just basic
structure, including a just political constitution and a just arrangement of
economic and social institutions, can one say that the requisite just proce-
dure exists. In Part Two I shall describe a basic structure that has the
necessary features (§43). Its various institutions are explained and con-
nected with the two principles of justice.

The role of the principle of fair opportunity is to insure that the system
of cooperation is one of pure procedural justice. Unless it is satisfied,
distributive justice could not be left to take care of itself, even within a
restricted range. Now the practical advantage of pure procedural justice is
that it is no longer necessary to keep track of the endless variety of
circumstances and the changing relative positions of particular persons.
One avoids the problem of defining principles to cope with the enormous
complexities which would arise if such details were relevant. It is a
mistake to focus attention on the varying relative positions of individu-
als and to require that every change, considered as a single transaction
viewed in isolation, be in itself just. It is the arrangement of the basic
structure which is to be judged, and judged from a general point of view.
Unless we are prepared to criticize it from the standpoint of a relevant
representative man in some particular position, we have no complaint
against it. Thus the acceptance of the two principles constitutes an under-
standing to discard as irrelevant as a matter of social justice much of the
information and many of the complications of everyday life.

In pure procedural justice, then, distributions of advantages are not
appraised in the first instance by confronting a stock of benefits available
with given desires and needs of known individuals. The allotment of the
items produced takes place in accordance with the public system of rules,
and this system determines what is produced, how much is produced, and
by what means. It also determines legitimate claims the honoring of
which yields the resulting distribution. Thus in this kind of procedural
justice the correctness of the distribution is founded on the justice of the
scheme of cooperation from which it arises and on answering the claims
of individuals engaged in it. A distribution cannot be judged in isolation
from the system of which it is the outcome or from what individuals have
done in good faith in the light of established expectations. If it is asked in
the abstract whether one distribution of a given stock of things to definite
individuals with known desires and preferences is better than another,
then there is simply no answer to this question. The conception of the two
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briefly, the good is the satisfaction of rational desire. We are to suppose,
then, that each individual has a rational plan of life drawn up subject to
the conditions that confront him. This plan is designed to permit the
harmonious satisfaction of his interests. It schedules activities so that
various desires can be fulfilled without interference. It is arrived at by
rejecting other plans that are either less likely to succeed or do not
provide for such an inclusive attainment of aims. Given the alternatives
available, a rational plan is one which cannot be improved upon; there is
no other plan which, taking everything into account, would be preferable.

Let us consider several difficulties. One problem clearly is the con-
struction of the index of primary social goods. Assuming that the two
principles of justice are serially ordered, this problem is greatly simpli-
fied. The basic liberties are always equal, and there is fair equality of op-
portunity; one does not need to balance these liberties and rights against
other values. The primary social goods that vary in their distribution are
the rights and prerogatives of authority, and income and wealth. But the
difficulties are not so great as they might seem at first because of the
nature of the difference principle. The only index problem that concerns
us is that for the least advantaged group. The primary goods enjoyed by
other representative individuals are adjusted to raise this index, subject of
course to the usual constraints. It is unnecessary to define weights for the
more favored positions in any detail, as long as we are sure that they are
more favored. But often this is easy since they frequently have more of
each primary good that is distributed unequally. If we know how the
distribution of goods to the more favored affects the expectations of the
most disfavored, this is sufficient. The index problem largely reduces,
then, to that of weighting primary goods for the least advantaged. We try
to do this by taking up the standpoint of the representative individual
from this group and asking which combination of primary social goods it
would be rational for him to prefer. In doing this we admittedly rely upon
intuitive estimates. But this cannot be avoided entirely.

Another difficulty is this. It may be objected that expectations should
not be defined as an index of primary goods anyway but rather as the
satisfactions to be expected when plans are executed using these goods.
After all, it is in the fulfillment of these plans that men gain happiness,
and therefore the estimate of expectations should not be founded on the
available means. Justice as fairness, however, takes a different view. For it
does not look behind the use which persons make of the rights and
opportunities available to them in order to measure, much less to maxi-
mize, the satisfactions they achieve. Nor does it try to evaluate the relative
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mental capacity do not arise. Besides prematurely introducing matters
that may take us beyond the theory of justice, the consideration of these
hard cases can distract our moral perception by leading us to think of
persons distant from us whose fate arouses pity and anxiety. The first
problem of justice concerns the relations among those who in the every-
day course of things are full and active participants in society and di-
rectly or indirectly associated together over the whole span of their life.
Thus the difference principle is to apply to citizens engaged in social
cooperation; if the principle fails for this case, it would seem to fail in
general.

Now it seems impossible to avoid a certain arbitrariness in actually
identifying the least favored group. One possibility is to choose a particu-
lar social position, say that of the unskilled worker, and then to count as
the least favored all those with approximately the income and wealth of
those in this position, or less. Another criterion is one in terms of relative
income and wealth with no reference to social positions. For example,
all persons with less than half of the median may be regarded as the least
advantaged segment. This criterion depends only on the lower half of the
distribution and has the merit of focusing attention on the social distance
between those who have the least and the average citizen." Either of
these criteria would appear to cover those most disfavored by the various
contingencies and provide a basis for determining at what level a reason-
able social minimum might be set and from which, in conjunction with
other measures, society could proceed to fulfill the difference principle.
Any procedure is bound to be somewhat ad hoc. Yet we are entitled at
some point to plead practical considerations, for sooner or later the capac-
ity of philosophical or other arguments to make finer discriminations
must run out. I assume that the persons in the original position understand
these matters, and that they assess the difference principle in comparison
with the other alternatives accordingly.'®

As far as possible, then, justice as fairness appraises the social system
from the position of equal citizenship and the various levels of income
and wealth. Sometimes, however, other positions may need to be taken
into account. If, for example, there are unequal basic rights founded on
fixed natural characteristics, these inequalities will single out relevant
positions. Since these characteristics cannot be changed, the positions

15. For this definition, see M. J. Bowman’s discussion of the so-called Fuchs criterion in “Poverty
in an Affluent Society,” an essay in Contemporary Economic Issues, ed. N. W. Chamberlain (Home-
wood, 111, R. D. Irwin, 1969), pp. 53-56.

16. I am indebted to Scott Boorman for clarification on this point.
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17. The Tendency to Equality

resources in education, say, so as to improve the long-term expectation of
the least favored. If this end is attained by giving more attention to the
better endowed, it is permissible; otherwise not. And in making this
decision, the value of education should not be assessed solely in terms of
economic efficiency and social welfare. Equally if not more important is
the role of education in enabling a person to enjoy the culture of his
society and to take part in its affairs, and in this way to provide for each
individual a secure sense of his own worth.

Thus although the difference principle is not the same as that of re-
dress, it does achieve some of the intent of the latter principle. It trans-
forms the aims of the basic structure so that the total scheme of institu-
tions no longer emphasizes social efficiency and technocratic values. The
difference principle represents, in effect, an agreement to regard the dis-
tribution of natural talents as in some respects a common asset and to
share in the greater social and economic benefits made possible by the
complementarities of this distribution. Those who have been favored by
nature, whoever they are, may gain from their good fortune only on terms
that improve the situation of those who have lost out. The naturally
advantaged are not to gain merely because they are more gifted, but only
to cover the costs of training and education and for using their endow-
ments in ways that help the less fortunate as well. No one deserves his
greater natural capacity nor merits a more favorable starting place in
society. But, of course, this is no reason to ignore, much less to eliminate
these distinctions. Instead, the basic structure can be arranged so that
these contingencies work for the good of the least fortunate. Thus we are
led to the difference principle if we wish to set up the social system so
that no one gains or loses from his arbitrary place in the distribution of
natural assets or his initial position in society without giving or receiving
compensating advantages in return.

In view of these remarks we may reject the contention that the ordering
of institutions is always defective because the distribution of natural
talents and the contingencies of social circumstance are unjust, and this
injustice must inevitably carry over to human arrangements. Occasionally
this reflection is offered as an excuse for ignoring injustice, as if the
refusal to acquiesce in injustice is on a par with being unable to accept
death. The natural distribution is neither just nor unjust; nor is it unjust
that persons are born into society at some particular position. These are
simply natural facts. What is just and unjust is the way that institutions
deal with these facts. Aristocratic and caste societies are unjust because
they make these contingencies the ascriptive basis for belonging to more
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Each person™ writes John Rawls, “possesses an inviolability founded on jus-
tice that even the welfare of society as a whole cannot override. Theretore 1n
a just society the rights secured by justice are not subject to political bar-
gaming or to the calculus of social interests.”

In this book Mr. Rawls attempts to account for these propositions, which
he believes express our intuitive convictions of the primacy of justice. The
principles of justice he sets forth are those that free and rational persons
would accept n an mminal position of equality. In this hypothetical situation,
which corresponds to the state of nature in social contract theory, no one
knows his or her place in society; his or her class position or social status; his
or her fortune i the distribution of natural assets and abilities; his or her
intelligence, strength. and the like; or even his or her conception of the good.
Thus, deliberating behind a veil of ignorance, people determine their righes
and duties. The first, theoretical, section of the book addresses objections to
the theory and alternative positions, especially utilitarianism. The author then
applies his theory to the philosophical basis of the constitutional liberties, the
problem of distributive justice, and the definition of the ground and limits of
political duty and obligation. He includes here discussion of the issues of civil
disobedience and conscientious objection. Finally, he connects the theory of
justice with a doctrine of the good and of moral development. This enables
him to formulate a conception of society as a social union of social unions
and to use the theory of justice to explain the values of community.

Since the appearance of the book in 1971, A Theory of Justice has been
translated into 23 languages. Revisions to the original English text have been
included in translations since 1975.This new English edition incorporates all
those revisions, which the author considers to be significant improvements,
especially to the discussions of liberty and primary goods. The Preface for the

Revised Edition discusses the revisions in some detail.

JOHN RAWLS was James Bryant Conant University Professor, Harvard
University. He is the author of The Law of Peoples, Lectures on the History of
Moral Philosophy, Collected Papers, and Justice as Fairness (all from Harvard).
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